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CURRENT TOPICS. 


The question of the intent of the parties in 
making the contracts commonly designated as 
“option deals,’’ as to the actual delivery of 
the commodities contracted for, seems to be 
the controlling influet.ce a3 to the validity of 
such transactions. ‘To the two cases that we 
have recently printed, holding exactly oppo- 
sing views upon this topic, viz.: Kent v. 
Miltenberger, 16 Cent. L. J. 433, and Cobb 
v. Prell, 16 Cent. L. J. 453, may, with pro- 
priety, be added the decision of the Pennsyl- 
vania court—Patterson’s Appeal—sustaining 
the doctrine of Cobb v. Prell. It there ap- 
peared that Patterson, the appellant, and the 
decedent were engaged together in stock 
transactions, which resulted in a loss, which 
was paid by Patterson, who had previously 
furnished the securities which were required 
asa basis for the speculation. During his 
lifetime,decedent gave to Patterson a written 
acknowledgment showing the former’s share 
of the loss to be $2,457.76, and a promise to 
do all in his power to pay the same. This 
amount Patterson claimed to recover from 
decedent’s estate. The character of the ac- 
count upon which the claim was founded will 
appear from the first three items, which show- 
ed a purchase on Feb. 4, 1874, of 800 shares 
of Pennsylvania Railroad stock at 49 1-2,and 
sales on Feb. 13, 1874, of 600 shares at 51 1-2, 
and on Feb. 17, 1874, of 200 shares at 51 5-8. 

Say the court: ‘‘We are not able to dis- 
tinguish this adventure from that class of 
cases which we have so frequently designated 
as gambling transactions. The magnitude of 
the purchases made and the limited amount of 
money advanced, can lead to one conclusion 
only. The contract is unmistakably stamped 
with a character which the law designates 
gambling, and will not enforce.’’ 


allie 





Practicing law in Canada, under the rules 
as to professional attire, seems to have much 
in common with a society belle’s campaign at 
a fashionable watering place, as far as the 
importance of dress goes. Signs of revolt, 
however, are not wanting as appears from the 
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following wail of the Canadian Law Fimes in 
a recent issue: 


Carelessness in dress is a growing evil at Osgoode 
Hall. We do not refer to the every day costume which 
members of the bar may choose to wear, but to a cer- 
tain indifference to appearances which may affect when 
they don their robes. 

The rules are explicit enough to be understood and 
easy enough to be observed if the will is so bent. We 
have blue serges, ‘** pepper and salt ’’ tweeds, blue- 
black broadcloth, and all sorts of other cloths which 
we donet knowthe names of, doing duty for the 
sober blaek coat and waistcoat which should invaria- 
bly be worn in court. A young gentleman wh» would 
probably exhaust at least an hour in scraping his 
chin, tying the stiffest and whitest of starched cravats, 
and enveloping himself in the sleekest of ‘** swallow- 
tails’’ for an evening party, will, without hesitation, 
pull out of his pocket, or bag, or the drawer of his 
locker, a stringy looking dirty white cravat, and tie 
it in a very unbecoming Knot around his collar, cover 
as much of his tweed coat as he can by pinning his 
gown across it, and present himself in court with the 
native brass beaming from his cheeks, while he trusts 
to the possible defective eyesight of the Judge to es- 
cape detection. If the same gentlemen were habitually 
careless in dress such conduct would perhaps be less 
noticeable; but where there is no such plea, itis a 
direct affront to the court not to conform to the 
regulations. There is no excuse that is not easily 
disposed of. Lockers are provided in abundance at 
the Hall, where a black coat and waistcoat and a sup- 
ply of clean white cravats can be kept, so that if any 
gentleman should be unexpectely summoned into 
court he would be able to appear properly dressed. 
It is not uncommon to say that as long as the judges 
do not object, it is not the business of any one else. 
That is not so. The judges, we are sure, do object; 
but itis an unpleasant thing for a judge to reprove a 
barrister for appearing in court wearing a blue coat 
or a soiled cravat. Even if the judges do not speak of 
these things, self-respect ought to teach every mem- 
ber of the bar what his proper course is. 


The state of affairs complained of would 
seem to indicate that the contagion of demo- 
cratic common sense from this side of the 
border is beginning to produce its natural 
effect and our brethren of the Canadian bar 
are becoming restive under the yokes of the 
boss-miliners, and more and more inclined to 
regard the custom which enforces upon mem- 
bers of learned profession, the adoption of a 
peculiar and grotesque toggery, as the relic 
of an antiquated and semi-barbarous cere- 
monial, which should have long since been 
relegated to the historical lumber-room 
which contains Wager of Battle, Benefit of 
Clergy, and other items of legal archeology. 
We congratulate our Canadian fellow-crafts- 
men upon this evidence, slight as it is, of a 
progressive tendency. It is an indication 
that they are following in the footsteps, albeit 
haud aequis passibus, of their more fortunate 
neighbors. 
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LAWYER AND CLIENT—CONTINGENT 
COMPENSATION. 





It is not the purpose of this essay to dis- 
cuss contingent fees with reference to the 
question whether contracts to conduct litiga- 
tion for a contingent compensation, should 
be encouraged or discouraged, as a matter of 
pullic policy. It is intended, simply to set 
down the result of the cases wherein such 
contracts have been adjudicated upon. 

The general rule appears to be that con- 
tracts to pay contingent fees for legal ser- 
vices, made in abundant good faith, wberrima 
fide, without suppression or reserve of facts, 
or exaggeration of apprehended difficulties, 
or undue influence of any sort or degree, and 
where the compensation bargained for is ab- 
solutely just and fair, so that the transaction 
is characterized throughout, by ‘all good 
fidelity to the client,’ are valid and enforce- 
able. There are many decisions which either 
hold or assume this to be true.1 Examples of 
contracts to pay attorneys contingent com- 
pensation, which have been upheld by the 
courts are, among others +he following: To 
allow the the attorney the first $50 collected 
by him in the suit,” a percentage of the amount 


1 Ex parte Piitt, 2 Wall. Jr. 480; Christie v. Sawyer, 
44 N. H. 424: Fovarty v. Jordan, 2 Robt. N. Y. 319; 
Marsh v. Holbrook, 3 Abb. App. Dec. 176; Floyd v. 
Goodwin, & Yerg. (Tenn.) 484: Wylie v. Coxe, 15 
How. 416: Seott v. Harmon, 109 Mass. 287; Moses v. 
Bagley, 55 Ga. 288; Allard v. Lamirande, 29 Wis. 502; 
Bayard v. MeLane, 3 Har. (Del.) 189; Duke v. Harp- 
er. 2 Mo. App. 1: 66 Mo. 51; 8 Mo. App. 206; Walker 
v. Cuthbert. 10 Ala. 218; Gregory v. Gleed, 33 Vt. 405: 
Hickey v. Baird, 9 Mich 82: Schourp v. Sehenck, 40 
N. J. L. 195; Stanton v. Embrey, 98 U. 8. 548; Mav- 
bin v. Taymond. 15 Bank. Reg. 858: Couglin v. N. Y. 
etc. K. Co.. 15 N. Y. Supreme Ct. 136: Walsh v. Flat- 
bush, 18 N. Y. Supreme Ct. 190; McPherson v. Cox. 
96 U. S. 404: Williams v. Ingersoll, 28 Hun. (N. Y.) 
284; Wright v. Tibbitts. 91 U. S. 262; Hughes v. 
Zeigier, 69 Ill. 38: Stanton v. Haskin, 1 MeArtbur. 
558: Howard v. Throckmorton, 48 Cal. 482; Stansell 
v. Lindsay, 50 Ga. 360; Porterv. Parmley, 39 N. Y. 
Superior Ct. 219; Homan v. Vallege, 45 Cal. 564; Suss- 
dorf v. Schmidt, 56 N. Y. 319; Benterick v. Franklin, 
38 Tex. 458; Benedict v. Stuart. 22 Bard. 420; Ogden 
v. Desarts, 4 Duer. 275; Sedgwick v. Stanton, 14 N. 
Y. 289; Richardson v. Rowland, 40 Conn. 565; Eveans 
v. Bell, 6 Dand. 479; Ballard v. Carr, 48 Cal. 74; Clay 
v. Ballard, 9 Rob. La. 808; Voorhees v. Dorr, 61 Barb. 
680; Fitch v. Gardener, 41 N. Y. 616; Flower v. O’Con- 
mer, 7 La. 207; Butterworth v. Kinsey, 14 Tex. 495; 
Patten v. Wilson, 84 Pa. St. 200; Ramsey v. Trent, 10 
B. Mon. 341; Thallhimer v. Brinkerhoff; 3 Cow. 643: 
Lytle v. State, 17 Ark. 609; Newkirk v. Cone, 18 II). 
449: Major v. Gibson, 1 Pat. & H. (Va.) 48; Wilbite 
v. Roberts, 4 Dana. 172. 

2 Scott v. Harmon, 109 Mass. 287. 





of money or a part of the property in contro- 
versey or to be recovered,® a specific sum of 
money in case the land be recovered,‘ a sum 
‘“‘equal to the one-tenth of the amount of dam- 
ages that might be recovered,’’> that the at- 
torney should have $100 out of the verdict.® 

Other special agreements have been sus- 
tained by the courts. For example, an 
agreement between parties, one of whom is 
an attorney, that the latter should investigate 
the records of titles to real estate and decide 
as to conflicting titles, as to which is best, 
acquire such titles, and prosecute for the re- 
covery of them, and, when successful, to 
divide profits,the attorney furnishing the skill 
and the other the capital 7 In the case of a fund 
of $800,000 or there abouts, the court did not 
consider as unconsciousable a stipulation for 
a contingent compensation of 7 1-2 per cent., 
it being by the contract devisible between 
their counsel, the suit having been pending 
for 25 years, having required an enormous 
mass of testimony from England as well as 
here, having been argued three or four times 
in the circuit court and as many times before 
the-supreme court at Washington, and hav- 
ing been fimally adjudged there, only by an 
equally divided court.® 

The plaintiff undertook to institute a suit 
against the collector of New York to estab- 
lish that mustard, canary and other seeds 
were not chargeable with the payment of 
duties under the tariff of 1846, and the de- 
fendants, importing merchants, agreed to pay 
him one-third of the sums which should be 
recovered as return duties unlawfully ex- 
acted. This agreement was decided not to be 
champertous, and it was held that it em- 
braced duties exacted after the parties 
signed the agreement as well as those previ- 
ously exacted, and duties returned without 
as well as those returned with suit.’ 

A guaranty by an attorney of a claim left 


8 Moses v. Bagley, 556 Ga. 233; Allard v. Laninaude, 
29 Wis. 502; Duke v. Harper, 2 Mo. App. 1; 66 Mo. 
61; 8 Mo. App. 206; Walker v. Cuthbert, 10 Ala, 213; 
Beoterick v. Franklin, 38 Tex. 458; Benedict y. Stu- 
art, 28 Barb. 420; Flower v. O’Conner, 7 La, 207; But- 
worth vy. Kinsey, 14 Tex. 495; Major y. Gibson, 1 Pat. 
& H. (Va.) 48. 

4 McPherson v. Cox, 96 U.S, 404, 

5 Evans vy. Bell, 6 Dana. 479; See also Ramsey v, 
Trent, 10 B. Mon. 341, 

6 Patten vy. Wilson, 34 Pa. St. 299. 

7 Newkirk v. Cone, 18 Ill. 449. 

8 Ex parte Plitt, 2 Wall. Jr. 455. 

9 Ogden v. Desarts, 4 Duer. 275. 
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‘with him for collection is not champertous. 
The elient thinking it necessary, in seeuring 
the benefit of certain real estate, which he 
had attached in the State of New York, to 
pay off a mortgage of $2,000 upon the prop- 
erty, proposed to the attorney that he would 
advanee the sum required and superintend 
‘the litigation, paying his own expenses, he 
would give him half the net avails of the suit, 
but that if nothing was recovered the expen- 
ses of the litigation should be shared equally. 
The plaintiff accepted the proposition, went 
twice to the State of New York with the mon- 
ey, paying his own expenses, and consulted 
the attorney in charge of the suit, who con- 
cluded that it was not necessary to raise the 
mortage, soon after which the defense of the 
suit was abandoned, judgment rendered in 
favor of the client, and the amount of it paid 
tohim. This agreement was held valid in a 
suit by the attorney, to recovery half the net 
avails of the judgment." 

An agreement to pay a contingent compen- 
sation is specifically enforceable.!? It cre- 
ates an equitable lien on the fund recovered?* 
which has priority over the lien of an attach- 
ment issued under a judgment recovered 
against the client, where counsel employed 
by a bankrupt, before the commencement of 
the proceedings in bankruptcy, to earry en a 
suit at their own cost and retain as eompensa- 
tion, one-half of the amount recovered, recov- 
era large fund in such suit after the bankrupt 
is discharged, they are entitled te one-half of 
such recovery, notwithstanding such bank- 
ruptey and discharge. Nor is an agreement 
to pay an attorney a contingent fee void as 
being within the statute of frauds; it may be 
performed within a year.!® 

Several eases have arisen where clients have 
released on compensation, the cause of action 
which they had engaged attorneys to prose- 
cute for contingent compensation. But a 
client can not deprive the attorney of his righ‘ 
to compensation by releasing the cause of ae- 


10 Gregory v. Gleed, 88 Vt, 405. 

1! Richardson v. Rowland, 40 Conn. 565. 

12 Howard v. Throckmorton, 48 Cal, 482. 

13 Williams v. Ingersoll, 28 Hun. (N. Y.) 284; Wylie 
v. Coxe, 15 How. 416. 

14 Williams v. Ingersoll, 23 Hun, (N. Y.) 284. 

16 Maybin v. Raymond, 15 Bank. Reg, 358; But see 
Morgan v. Taylor, 56 C. B. N. 8, 653, 

6 Fitch v. Gardener, 41 N. Y. 516; McPherson y. 
, 96 U. 8. 404, 








tion.!” In one case it is held on a settlement 
by the client, the attorney is at least entitled 
to be paid in proportion to the sum received 
by the client. In another it is said that the 
attorney may reeover what his services ren- 
dered are worth.!° In Missouri it is decided 
that an attorney employed to recover land 
under a contract that for his services he is to 
have one fourth of the land recovered, is not 
bound to accept one fourth of a sum re- 
ceived by his client, for a compromise, with- 
out the attorney’s knowledge. The latter 
may recover the value of his services to the 
date of the compromise.” A contract for the 
payment of a contingent compensation is not 
disolved by the death of the client,”4 and an 
administrator may make such a contract." 
An assignment of the elient’s claim to his at- 
terney is held valid, in consideration of ser- 
viees rendered and to be rendered in the pros- 
eeution of a suit,2* and the fact that the 
agreement for a eontingent compensation was 
made after the attorney had been retained in 
the ease, does not vitiate the contract.> 

The contract may be made as to services to 
be rendered before any eourt, or before com- 
missions, for example, of the land office.” 

The faet that a client has contracted to pay 
a contingent compensation does not discredit 
him as a witness”’; nor does it give the 
atterney such an interest in the cause of ac- 
tion as to make his admissions eompetent or to 
make him liable for costs.% If the attorney 
employs other attorneys to assist him he can- 
not compel the client to pay an additional 
sum for their eompensation.”” An attorney 
whose compensation is to be a percentage of 
the ‘amount collected’ is not entitled to 
fees for suing the case to judgment. The 


17 Conglin v. N. Y. C. ete. R. Co., 15 N. Y. Supreme 
Ct. 138; See also Walsh v. Flatbush, 18 N. Y. Su- 
preme Ct. 190. 

18 Marsh v. Holbrook, 3 Abb. App. Dec. 176. 

19 Quint v. Ophir S. M. Co., 4 Nev. 304; But see 
Whitehead v. Ducker, 19 Miss. 98. 

2 Duke v. Harper, 8 Mo. App. 206. 

tl Wylie v. Coxe, 16 How, 416. 

22 Stansill v. Lindsay, 50 Ga. 360. 

2% Voorhees ¥. Dorr, 51 Barb. 280. 

2% Lytle v. State, 17 Ark. 609; See also Patten v. 
Wilson, 34 Pa. St. 299. 

% Clay v. Ballard, 9 Rob. La. 308. 

2% Sedgwiek v. Stanton, 14 N. Y. 
Tebbitts, 91 U. S. 252. 

27 Sussdorft v. Schmidt, 56 N. Y. 319. 

28 Sussdorf v. Sehmidt, 66 N. Y. 319. 

2 Hughes v. Zeigler, 69 Lil. 38. 


288; Wright v. 








464 





THE CENTRAL LAW JOURNAL, 








money must be collected,®° and the stat- 
utory time of limitation does not begin 
to run against the attorney’s claim for 
compensation at the rendition of the judg- 
ment, but only from the date of actually col- 
lecting the money.* 

Especially are contracts for contingent 
compensation held valid when the services 
are to be rendered after judgment. Thus a 
contract entered into between a client and an 
attorney, in which the attorney undertakes to 
resist a motion for a new trial in a case 
wherein a grant of land has been confirmed 
to the client and to procure an order making 
the de~ree of confirmation final, or to procure 
a dismissal of the appeal, should one be 
taken, and to receive a portion of the land 
for these services is not contra bonos mores.* 

A, holding a judgment against B, agreed 
with D, if be, D, would search out the prop- 
erty of B on which execution could be levied, 
he should receive as compensation for his ser- 
vices one-third of the amount by this means 
collected. It was decided that there was in 
this contract nothing champertous, and that 
it would not have been champertous even had 
D agreed to pay his part of the expenses. ** 

But all contracts as to the compensation of 
attorneys will be carefully scrutinized by the 
courts, especially if they are for contingent 
compensation, and if inequitable they will 
not be enforced.** The objection most fre- 
quently urged against them is that they are 
champertous. Champerty is defined to be 
the unlawful maintenance of a suit in consid- 
eration of some bargain to have part of the 
thing in dispute or some profit out of it, 
whereupon the champertor is to carry on the 
party’s suit at his own expense.®© In some 
of the States the common law of champerty 
is held not to be in force, except so far as it 
has been embodied in statutes.®® The courts 
of other States hold differently, however, and 
declare champertous agreements void. But 
the contract must fall clearly within the defi- 
nition of the crime. Thus agreements to pay 


30 Moses v. Bagley, 56 Ga. 283, 

31 Morgan v. Brewo, 12 La. An. 169. 

42 Ballard v. Carr, 48 Cal. 74. 

38 Hickey v. Baird, 9 Mich. 32. 

34 Allaid v. Lamirande, 29 Wis. 602. 

31 Hawk, P. C. c. 88, 84; 4 Bl. Com. 
v. Harmon, 109 Mass. 238. 

% Richardson v. Rowland, 40 Conn. 265; Sedgwick 
vy. Stanton, 14 N. Y. 289; Schomp v. Schenck, 40 N. J. 
L. 195, and see generally the cases cited supra. 


135; Scott 





attorney’s compensation out of the fund or 
property to be recovered have been held not 
to be champertous, the attorney not having 
agreed to carry on the suit at his own ex- 
pense.*’ 

Examples of attorneys’ contracts for com- 
pensation which have been held void for 
champerty are amongst others the following - 
**to retain on the sums collected, twenty per 
cent, or be paid two hundred dollars, as he 
shall elect ;’’* that the attorney shall be com- 
pensated with a part of the fund or property 
secured by the suit. A mortgage covering 
a portion of the premises in a partition suit, 
given by the complainant to his selicitor, to 
secure payment of his costs has been held 
void for champerty.*’ It has also been decided 
that a note given an attorney for fees together 
with an instrument, executed and delivered 
at the same time, whereby the client agrees 
to give the attorney one half of the damages 
that may be recovered in a suit, form but one 
contract and that it is void for champerty.** 

A contract entered into between two attor- 
neys, constituting a firm, and a client stipu- 
lated that for prosecuting a certain case 
against a railroad company wherein a large 
amount of damages was claimed, the attor- 
neys were to receive for their services twenty- 
five per cent of the money recovered; that 
the client should not settle or compromise the 
case without their consent, and that if he did 
thus settle they should be entitled to and 
have their per cent. on the full amount 
claimed in the petition as their fees. That 
the attorneys were to advance all costs and 


37 Seott v. Harmon, 109 Mass. 237; Allard v. Lamir- 
aude, 29 Wis. 502; see also Duke v. Harper,2 Mo. 
App. 1. 

3 Eliiott vy. McClelland, 17 Ala. 206. 

8 Backus v. Byron, 4 Mich.535; Thurston v. Perci- 
val, 1 Pick. 415; In re Bleakley, 6 Paige, 311; Martin 
vy. Veeder, 20 Wis. 466; Scobey v. Ross, 18 Ind. 117; 
Murrit v. Lambert, 10 Paige 852; Key v. Vattier, 1 
Ohio 58; Holloway v. Lowe,7 Port. Ala. 488; Davis 
y. Sharron, 15 B. Mon [Ky.] 64; Jenkins v. Bradford, 
59 Ala. 400; Cross v. Bloomer, 6 Baxter [Tenn.| 74; 
Barnes vy. Strong, 1 Jones Eq. 100; Lafferty v. Jelley, 
22 Ind. 471; Stearns vy. Felker, 28 Wis. 604; Brown v. 
Beauchamp, 5 T. B. Mon, 418; Hayney v. Coyne, 10 
Heisk, (Tenn.) 839; and see Allaid v. Lamiraude, 29 
Wis. 507; Barker v. Barker, 14 Wis. 181; Miller v. 
Larson, 19 Wis. 463; Orr y Tanner, 12 R, I, 94; 
Boardman v.Thompson,25 Ia, 487, overruling Wright 
vy. Meek, 3 Greene 478; Senrice v. Parker, Rep. 
Temp. Finch 75; Arden y. Patterson, 5 John 60; Rust 
y. Larne, 4 Litt. (Ky.] 412; Wallis v. Lanbutt, 2 Den. 
607; Ramsey vy. Trent, 10 B, Mon. 341, 

40 Evans y. Ellis, 6 Den. 640. 

# Dumas vy. Smith, 17 Ala. 806. 
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expenses in procuring testimony, and all 
other costs for which, together with their 
traveling expenses and hotel bills, they were 
to be reimbursed out of the sum recovered in 
addition to the per cent. stipulated.*? 

An agreement whereby one agrees at his 
own cost and expense, to recover and rein- 
vest a claimant with the possession of land 
adversely occupied, and the claimant in con- 
sideration thereof undertakes when that shall 
be done to convey by quit claim two-thirds of 
his interest to the other, is champertous and 
void, and such other person is not a necessary 
party to a suit by the claimant for a partition 
of the land. A contract between a father 
and son, by which the latter agreed to defend 
a suit against the former, in consideration of 
a part of the property in controverfy has been 
held champertous.* 








In Indiana champerty has been held ground | 


for dismissing a suit upon the contract ;* but 
in Iowa it was held that champerty must be 
pleaded to be available, and that it was not a 
ground of abatement. *® 

Champerty, being an offense at common 
law, is presumed to be against the law of an- 
other State, the contrary not appearing.*’ 
It is also to be remembered that the law of a 
contract is the law of the place where it is to 
be performed. Therefore, it has been de- 
cided that an agreement to be carried into 
effect in England, which would be void on the 
ground of champerty, if made there, was not 
the less void because made in a foreign coun- 
try, France, where such contracts are legal.* 

It does not follow that, because an attor- 
ney’s contract for a contingent compensa- 
tion happens to be void for champerty, he is 
to get no pay whatever for his services. He 
is entitled to his ordinary retainer and fees, 
which he may recover upon a quantum mer- 
uit.*® It has been held further that the coi rt 
will declare him a reasonable compensation 
out of the fund recovered.©° If a jury are 
called upon to decide what is a reasonable 


42 Beardman v. Thompson, 26 lowa 488. 

48 Coleman vy. Billings, 80 Ill, 1838. 

44 Barnes v. Strong, 1 Jones Eq. 100. 

45 Greenman vy, Cohn, 61 Ind, 201. 

46 Allison v, C, & N. W. R, Co. 42 La, 275. 

47 Thurston vy. Pereival, 1 Pick. 415. 

48 Grell v. Levy, 16 C. B. N.S, 78. 

49 Grell v. Levy, 16 C. B. N. 8. 78; Thurston v. Per- 
clval 1 Pick. 415; Rust v. Larne, 4 Litt. (Ky.) 412. 

& Rust v. Larne, 4 Litt. (Ky.) 412; and see Stearns 
v. Felker, 28 Wis. 594, 7 





compensation for the attorney, they should 

not consider the amount fixed by the void 

champertous contract in estimating the proper 

compensation.*! ApeLBert HamiLton. 
Chicago, Ills. 


5} Holloway v. Lowe, 1 Ala. 246. 
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CREMATION OF THE DEAD. 





Customs vary in every generation, and even 
the law finds that practices which were once 
firmly settled and became part of common 
knowledge insensibly change into something 
either more rational or more popular. The 
practices relating to the treatment of dead 
bodies have varied in all partsof the worid, 
and striking contrasts have been observable, 


| both in heathen and barbarous countries. 


Since the Christian era it has been deemed 
heathenish to interfere with the corpse of a 
dead person, and change its substance by 
burning, as was very common before that 
time. But among savage tribes there was 
great variety of practice, and the majority of 
them did, and new do, bury the dead under 
the ground or in raised places protected from 
the ravages of wild beasts. The early Chris- 
tians made a marked departure from older 
customs by treating the dead with uncommon 
respect, accompanying them to their grave 
with processions and hymns and religious ex- 
ercises. In Egypt, as we read, the common 
practice was to make a mummy of the dead 
body, and preserve it in the house for years, 
and a son at any great pressure of his fortunes 
used to pawn the body for a sum of money, 
though it was deemed a disgraceful act, ang 
of course great efforts were made to redeem 
the body quickly. This last notion is abhor- 
rent from our practice. We have made it 
almost a matter of law, as well as of practice, 
to enforce the decent or Christian burial of 
all dead bodies, and to punish those who 
fail to carry out this duty, and so far is a 
dead body from being treated as property 
that those who seek to make it such or to de- 
tain it for a debt imcur the punishment of a 
common law misdemeanor. 

Now that cremation is coming into favor, 
and this old heathen practice is advocated on 
sanitary grounds, it becomes important to re- 
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member our rules of law. In R. v. Stewart, 
the rights and wrongs connected with an un- 
buried corpse were considered very carefully. 
A married woman died in an hospital as an 
in-patient, and the husband was unable from 
poverty to take the body away for burial, 
being himself an out-door pauper. The over- 
seers of his parish refused to do anything. 
A writ of mandamus was moved for against 
the overseers, and meanwhile it was ordered 
that the body be buried at the expense of the 
goverrors of the hospital, while the overseers 
undertook to reimburse those expenses if the 
court thought they were bound to bury. The 
law was laid down in this way by that case. 
Every person dying in this country, and not 
within certain exclusions laid down by eccle- 
siastical law, has a right to Christian burial. 
For as Lord Stowell observed, in Gilbert v. 
Buzzard,? that bodies should be carried in a 
state of naked exposure to the grave would 
be a real offense to the living as well as an 
apparent indignity to the dead. The com- 
mon law, therefore, casts on some one the 
duty of carrying to the grave, decently cov- 
ered, the dead body of any person dying in 
such a state of indigence as to leave no funds 
for that purpose. The feelings and the in- 
terests of the living require this, and create 
the duty, but the question was on whom it 
falls. It was enough then to say, that it is 
not cast on the overseers where the death 
does not take place under the roof of any 
parish house or that which, under the circum- 
stances, can be considered as such. The 
individual under whose roof a poor person 
dies is bound to carry the body decently 
covered to the place of burial. He cannot 
keep him unburied, nor do anything which 
prevents Christian burial. He cannot, there- 
fore, cast him out, so as to expose the body 
to violation or to offend the feeling or endan- 
ger the health of the living, and for the same 
reason he sannot carry him uncovered to the 
grave. Where a pauper dies in any parish 
house, poor house, or union house that cir- 
eumstance cast on the parish or-union, as the 
ease may be, the duty to bury the body, not 
by virtue of the statute of Elizabeth, but on 
the principles of the common law. 

_The notion that a dead body can be treated 


112A. & E., 773. 
22 Hagg. 333. 





as property was repudiated in a well-known 
instance which occured in 1841.2 A poor 
man named Foster had been in debt, and a 
ca. sa. was issued to the sheriff and then to 
the lord of the manor at Halifax, under which 
the man was imprisoned. He died in gaol, 
leaving a will. The executors applied to the 
gaoler for the dead body, but he refused to 
deliver it up without payment of expenses in- 
curred in maintaining the prisoner. The 
gaolor, in furtherance of his claim, said that 
if his little bill was not paid he would bury 
the body within the precincts of the gaol, and 
began digging the grave and actually buried 
the body there. The executors at once ap- 
plied for a mandamus to command the 
gaoler to give up the body to the executors, 
and the court thereon made the mandamus 
peremptory in the first instance, adding that 
if the gaoler had any excuse to give he might 
give it in showing cause why an attachment 
should not issue. In the same case, soon 
afterwards, the gaoler was indicted for the 
misdemeanor of unlawfully and in abuse of 
his office, without legal authority or excuse, 
and against the will of the executors, burying 
the body in an unconsecrated place, not being 
a fit place for burial, and he was found 
guilty. 

The disturbance of the repose of the dead 
body, is equally resented by the law, even 
though the motive may be in some respects 
praiseworthy. In R. v. Sharpe,‘ an indict- 
ment was laid against a son for removing 
his mother’s corpse from a grave at Hitchin. 
The defendant’s mother had been buried with 
the consent of all interested persons in a dis- 
senters’ burial ground, and he prevailed on 
the sexton’s wife to let him open the grave 
under pretext to examine if the grave was 
large enough to admit his father’s corpse. He 
opened the grave, disturbing other bodies 
therein, and collected the remains of his 
mother’s body, and‘carried these in a cart to 
another churchyard, where he intended to 
bury bis father’s corpse along with his moth- 
er’s remains. He did these things without 
any legal authority; but the jury found that 
his sole object was not to do any disrespect 
to any other corpse, but solely to remove his 
mother’s body, being animated by motives of 


3R. v. Fox, 2 Q. B. 246. 
4 Dearsl. & B. 160. 
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affection towards her. The jury were directed 
by the judge to find the defendant guilty, but 
a@ case was reserved for the opinion of the 
Court for Crown Cases Reserved. The court 
said that though the defendant had estimable 
motives for what he did, yet he committed the 
offense. Neither authority nor principle jus- 
tified the position that the wrongful removal 
of a corpse was no misdemeanor if the motive 
for the act deserved approbation. A purpose 
of anatomical science would fall within that 
category. Neither does our law recognise 
the right of any one child to the corpse of its 
parent. There is no property in a corpse, 
and the protection of the grave at common 
law, as contradistinguished from ecclesias- 
tical protection to consecrated ground de- 
pends upon this form of indictment, and there 
is no authority for saying that relationship 
will justify the taking of a corpse away from 
the grave where it has been buried. 

Thus it seems to be well settled that the 
destanation of a dead body in this country is 
a grave,either in consecrated, or,at all events, 
in unconsecrated ground, and all house- 
holders are prima facie bound to see that this 
mark of respect is shown towards those who 


, die under a roof. Those, therefore, who ad- 


vocate the practice of cremation encounter 


& long-established custom, and the legal 


pains and penalties which keep up that 
custom. It is thus of great interest to know 
how those who are inclined to resort to cre- 
mation, or who have been directed in the 
wills of deceased persons to carry out that 
practice, are likely to be dealt with. Andin 
interesting specimen of the new practice ex- 
hibited in the case of Williams v. Williams. 
It seems that Mr. Henry Crookenden, a Ro- 
man Catholic, died in December, 1875. By 
his will, dated nine months before his death, 
he directed that within three days after his 
death, or as soon as conveniently might be, his 
body should be given to his friend, Miss Eliza 
Williams, to be dealt with in such manner as he 
had directed to be done ina private letter to 
her. He bequeathed to Miss Williams a certain 
black and red earthenware jar made by 
Wedgwood, and given by the testator’s father 
to his mother soon after their marrage. This 
jar was to be given to Miss Williams for the 
purpose to which he had directed her to ap- 


531 Justice of the Peace, 726. 





ply the same in the private letter. He also 
directed that any expenses in carrying out 
his instructions should be discharged by the 
executors on production of accounts and 
vouchers within three months after his decease. 

The private letter to Miss Williams stated 
what he had often mentioned to her verbally. 
It was to this effect: ‘‘I should like to be 
burnt when I am dead, on, or rather under, a 
pile of wood. I think the most convenient 
way would be to lay the body on a layer of 
dry faggots, and to build up and around them 
a considerable mass of firewood, what is 
called cordwood in some places, then to set 
fire to the faggots; if the fuel is only toler- 
ably dry it will burn with great fury for 
hours, and consume whatever is combustible. 
The calcined bones and fragments of bones 
can easily be collected when the ashes are 
cold, and I should like them put in the Wedg- 
wood vase I have named, etc. Any vase 
would do, provided it were not metallic, or if 
metallic, not precious. You know my pref- 
erence for earthenware. With reference to 
the ultimate disposal of this vessel and its 
contents, I leave that entirely to you.’’ In 
another letter the testator said that he be- 
lieved his own immediate friends would not 
do what he wished, but he inclosed the codi- 
cil to Miss Williams, evidently trusting to 
her seeing his wishes carried out. 

The executors and family would not hear 
of the cremation, and, notwithstanding Miss 
Williams’ protest, they buried him in Bromp- 
ton Cemetery in December, 1875. In March, 
1876, Miss Williams wrote to the Home Sec- 
retary asking permission to remove the body 
from the unconsecrated ground where it was 
buried for the purpose of carrying out the 
testator’s wishes, and having the body burnt 
in this country or elsewhere. The Home 
Secretary being afterwards informed that the 
object was to remove the body to Wales to a 
churchyard, granted permission, and Miss 
Williams, in 1878, took the body first to Italy 
and had it there burned, and the ashes were 
placed in a vase according to the directions 
of testator, and then buried in the Welsh 
churchyard. Miss Williams apparently had 
used some artifice to get possession of the 
body, but she may have thought it to bea 
religious duty. She afterwards sued the ex- 
ecutors for a sum of £321, the expense of the 
cremation in Italy. 








- own body. 
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The learned judge, Kay, J., after consider- 
ing all the bearings of the case, came to the 
conclusion that no action was competent to 
recover the expenditure, for the whole acts 
by which the body was disinterred and burnt 
were fraudulent and void. The judge said 
there could be no property in the dead body, 
and that aman can not by will dispose of his 
body; but it became the duty of the execu- 
tors to bury the body decently, and this 
meant in a grave in a churchyard or ceme- 
tery. The body had been decently buried, 
and all that followed in this instance was il- 
legal and void. 

This case demonstrates the difficulties un- 
der which friends and executors of deceased 
persons will labor who wish to give effect toa 
dead person’s wishes as to the disposal of his 
This is obviously a matter sur- 
rounded by a long course of inveterate usages 
and probably prejudices, and nothing but an 
act of parliament seems likely to get rid of 
those maxims and rules so long acted omin 
English law, which, at present, preclude the 
practicability of cremation. — Justice of the 
Peace. 








CORPORATION — STATE CONTROL OF 
RAILROAD TARIFFS — STRICT CON- 
STRUCTION OF CHARTER PROVISION. 





FRUGGLES v. PEOPLE. 





United States Supreme Court. 


A provision contained in the charter of a railroad 
corporation, that ‘*the board of directors shall have 
power to establish such rates of toll for the conveyance 
of persons or property upon the same as they shall, 
from time to time, by their by-laws determine, and to 
levy and collect the same for the use of the said com- 
pany,’’ does not, when taken in connection with a 
proviso, that all by-laws, rulesand regulations of the 
company, “shall not be repugnant to the Constitution 
and Laws of the United States, or of this State,’’ will 
not amount to an undertaking on the part of the State 
which will prevent it from enacting a statute fixing a 
maximum of such rates of toll. 


The Chicago, Burlington & Quincy Railroad in 
Sllinois is formed by the union of four connecting 
roads formerly known as the Aurora Branch 
Railroad, The C 1 Military Tract Railroad, 
The Peoria & Oq ua Railroad, and the North- 
ern Cross Railroad. The several companies 
which constructed these roads were formed undér 
special charters, and united in an agreement of 
consolidation, under the name of the “Chicago, 





Burlington & Quincy Railroad Company.” On 
the 7th of March, 1873, Morgan A. Lewis got on 
a passenger train et Buda to ride to Neponset, a 
distance of six miles. The fare fixed by the 
company was twenty cents, and this sum was de- 
manded by Ruggles, the conductor. The rate of 
fare fixed by the law of the State of Illinois then 
in force was three cents per mile, or eighteen 
cents. This amount Lewis offered to pay, and re- 
fused to pay more. The conductor, Nel Rug- 
gles, ejected him from the train, and thereupon 
he sued for assault and battery. Buda and Ne- 
ponset were points on that part of the road which 
was constructed and operated under the charter 
granted to the Central Military Tract Railroad 
Company. The original charter of this company 
limited the rates of fare for passengers to three 
cents a mile, the same rate fixed by the general 
law of the State at the time the controversy arose 
and the rate tendered by Lewis, but the company 
claimed that by the provision above quocted,which 
was contained in an amendment to the charter, 
the limitation of the original charter was repeal- 
ed and the directors of the company had the 
power to establish such rates of toll as they might 
see fit, irrespective of any law of the State. A 
verdict and judgment were given against Rug- 
gles. The case was appealed to the Supreme 
Court of this State, where the judgment of the 
court below was affirmed, and was then taken by 
writ of error to the Supreme Court of the United 
States. 

Wirt Dexter and Sidney Bartlett, for the plaintiff 
inerror; James McCartney, Attorney-General, and 
James KR. Edsall and John B. Hawley, for the de- 
fendant in error. 

Mr. Chief Justice WAITE delivered the opin- 
ion of the court: 

In the view we take of this case, the only ques- 
tion that need be considered is, whether the 
charter of the Central Military Tract Railroad 
Company, one of the Illinois corporations which 
through agreements of consolidation, are now 
represented by the Chicago, Burlington & Quincy 
Railroad Company, purports on its face to grant 
to the: company the right to fix the rates of fare 
and freight to be charged for the conveyance of 
persons and property on its railroad, free of all 
eontrol by the State. If, on examination, we 
find that no such grant was intended, it will be 
unnecessary to decide whether one legislature has 
the power to bind succeeding legislatures by a 
contract to that effect. 

The provisions of the charter relied on to es- 
tablish such a grant may be stated as follows: 

On the 5th of November, 1849, an. act was 
passed by the General Assembly of Illinois, ‘‘to 
provide for a general system of railroad corpora- 
tions.’’ That aet contained the following provi- 
sions: 

‘Sec. 12. The directors of such company shall 
have power to make by-laws for the management 
and disposition of stock, property and business 
affairs of such company not inconsistent with the 
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laws of this State, and prescribing the duties of 
officers, artificers and servants that may be em- 
ployed, for the appointment of all officers for car- 
trying on all the business within the object and 
purposes of such company. 

‘Sec. 21. Every such corporation shall possess 
the general powers and be subject to the general 
liabilities and restrictions expressed in the special 
powers following, that is to say: 

* = * 7 - * * 

“8, To take, transport, carry and convey, per- 
sons and property on their railroad, by the force 
and power of steam, of animals, or by any me- 
chanical powers, or by any combination of them, 
and receive tolls or compensation therefor. 

* . cm * ” * ” 

**10. To regulate the time and manner in which 
passengers and property shall be transported, and 
the tolls and compensation to be paid therefor; 
‘but such compensation for any passenger and 
his ordinary baggage shall not exceed three cents 
a mile, unless by special act of the legislature, 
and shall be subject to alterations as hereinafter 
provided. 

* - ae . a . - 

“Sec. 32. The legislature may, when any such 
railroad shall be opened for use, from time to 
time, alter or reduce the rates of toll, fare, freight 
‘or other profits upon such road; but the same 
shall not , without the consent of the corporation, 
be so reduced as to produce with said profits less 
than fifteen per cent. per annum on the capital 
annually paid in; nor, unless on an examination 
of the amounts received and expended, to be 
anade by the secretary of State, he shall ascertain 
that the net income divided by the company from 
all sourees for the year then last past shall have 
exceeded an annual income of fifteen per cent. 
upon the capital of the corporation actually paid 
én.”’ 

Qn the 15th of February, 1851, another act was 
passed to incorporate the Central Military Tract 
Railroad Company, for the purpose of building 
and using a° railroad between certain designated 
points. Section 3 of that act is as follows: 

“See. 3. The said company is hereby created 
‘and incorporated for the purpose of organizing 
under an act entitled “‘An act to provide for a 
general system of railroad incorporations,” in 
force November 5, 1849. and in all things shall be 
governed by the provisions thereof, and shall be 
entitled to have and exercise the powers and 
privileges and be subject to the liabilities therein 
enumerated: Provided, that the foregoing corpo- 
ration may attach themselves to, and form a part 
of the Northern Cross Railroad Company, in such 
manner, and on such terms as said companies 
shall agree.”’ 

*On the 19th of June, 1852, another act was pass- 
ed ‘‘to amend an act entitled ‘an act to incorpo- 
rate the Central Military Tract Railroad Com- 
pany.’ The following are the parts of this 
amending act on which, in our opinion, the ease 
depends: 





**Sec. 5. All the corporate powers of said com- 
pany shall be vested in, and exercised by, a board 
of directors, and such officers and agents as they 
shall appoint.” 

~ * * * 

‘Sec. 6. Tne said company shall have power to 
make, ordain and establish all such by-laws, rules 
and regulations as may be deemed expedient and 
necessary to fulfill the purposes and carry into ef- 
fect the provisions of this act, and for the well 
ordering, regulating and securing the affairs, bu- 
siness and interest of the company: Provided,that 
the same be not repugnant to the Constitution 
and laws of the United States or of this State, or 
repugnant to this act. The board of directors 
shall have power to establish such rates of toll for 
the conveyance of persons or property upon the 
same as they shall, from time to time, by their 
by-laws determine, and to levy and collect the 
same for the use of the said company. The trans- 
portation of persons and property, the width of 
track, and all other matters and things respecting 
the use of said road, shall be in conformity to 
such rules and regulations as the said board 9f 
directors shall, from time to time, determine.”’ 

It is contended on the part of the company that 
this Amending Act repeals the clause 10, of see. 
21, as well as sec. 32 of the general railroad law, 
so far as they are applicable to the Central Mili- 
tary Tract Company, and that under sec. 6 of the 
Amending Act the directors have absolute control 
of rates of fare and freight, free of legislative in- 
terference. We deem it unnecessary to decvermine 
the question of repeal, because on full considera- 
tion we are satisfied that sec. 6 does not have the 
effect that is claimed for it. 

Grants of immunity from legitimate governmen- 
tal control are never to be presumed. On the 
contrary, the presumptions are all the other way, 
and unless an exemption is clearly established, 
the legislature is free to act on all subjects within 
its general jurisdiction, as the public interests may 
seem to require. As was said by Chief Justice 
Taney, speaking for the court, in Charles River 
Bridge v. Warren Bridge, 11 Pet. 547, “It can 
never be assumed that the government intended 
to diminish its power of accomplishing the end 
for which it was created.’’ This is an elementary 
principle. 

In Chicago, Burlington & Quincy Railroad 
Company v. Iowa, 94 U. S. 705; Peik v. Chicago 
& Northwestern Railway Company, Id. 176; and 
Winona & St. Peter Railroad Company v. Blake, 
Id. 180, it was determined that ‘+a State may limit 
the amount of charges by railroad companzies for 
fares and freights, unless restrained by some con- 
tract in the charter.’’ The right to a reversal of 
the present judgment rests on the question wheth- 
er this company has any such restraining contract 
and that depends on the effect to be given the 
amending sec. 6. 

The company by its original charter was au- 
thorized to transport passengers and property, 
and to receive compensation therefor. This if 


* ®. * 
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there had been nothing more, would, under the 
rule stated in Munn v. Illinois, 94 U. S. 113, and 
the several railroad cases decided at the same 
time, require the company to carry at reasonable 
rates, and leave the legislature at liberty to fix the 
maximum of what would be reasonable. So that, 
laying aside the limitations of the old charter, the 
question here is whether the amending section re- 
lied on has the effect of taking away from the 
State this power of legislative regulation. 

The amending section prevides that the compa- 
ny “shall have power to make, ordain and estab- 
lish all such by-laws, rules and regulations as 
may be deemed expedient and necessary to fulfill 
the purposes and carry into effect the provisions 
of this act, and for the well ordering, regulating 
and securing the affairs, business and interest of 
the company. ‘Provided, that the same be not re- 
pugnant to the Constitution and laws of the United 
States, or of this State, or repugnant to the act,”’ 
By sec. 5 allthe powers of the company were 
vested im, and could be exercised by the directors. 
Clearly under this authority no by-law can be 
established by the directors that does not gonform 
to the laws of the State, and this, whether the 
laws were in force when the amended charter was 
granted or came into operation afterwards. The 
power of the company for the regulation of its 
own affairs was thus in exprees terms sujected to 
the legislative control of the State. The eorpor- 
ate pewer was. a continuing one and intended for 
the ordering of the affairs of the company, as cir- 
eumstances might, from time to time require. The 
reserved control by the State was also continuing 
in its nature, and manifestly intended for the pro- 
tection of the public whenever, in the judgment . 
of the legislative department of the government 
necessity should arise. 

Then follows the special provision on which the 
claim of a contract is predicated. It is.as follows: 

“The board of directors shall have power to 
establish such rates of toll for the conveyance of 
persons or property upon the same as they shall 
from time to time by their by-laws determine, 
and to levy and collect the same for the use of the 
company.”’ : 

‘This is the form in which the power to charge 
and collect compensation for the carriage of per- 
sons and property was granted by the amended 

harter. The rates must be fixed by by-laws, 
and no by-law can be made that is at all repug- 
nant to the laws of the State. The first paragraph 
of the section, with its proviso, preseribes gener- 
ally what is necessary to the validity of a by-law, 
and the second allows the directors to fix rates by 
by-laws. It is undoubtedly true that the first 
paragraph neither adds to nor takes from the in- 
herent power of a corporation to make by-laws 
for the regulation of its affairs, and that the pro- 
viso is nothing more than a legislative declaration 
of the principle of the common law that all by- 
laws must be reasonable and not in conflict with 
the laws of the State. But the very fact that such 
a provision would have been implied, adds to the 





significance of its incorporation in express terms 
into the charter, and manifests a determination 
not to leave room for doubt as to the right of the 
State to use its legislative power if neesssary for 
the regulation of the affairs of the corporation, at 
least by the enactment of general laws applicable 
to all corporations of a like eharaeter, and en- 
gaged in a like businese. There is nothing which 
even in the remotest degree indicates that a by- 


| law fixing rates is to be of a different character 


from those regulating the other business of the 


company. When, therefore, in a section of the ~ 


charter which expressly declares that no by-law 
shall be made that is in conflict with the laws of 
the State, we find that the rates of charge te be 
levied and collected for the conveyance of persons 
and property, are to be regulated by by-laws, the 
conclusion is irresistible that only such charges 
can be eollected as are allowed by the laws of the 
State. This implies that, in the absence of direct 
legislation on the subject, the power of the diree- 
tors ever the rates is subject only to the common 
law limitation of reasonableness, for in the ab- 
sence of a statute, or other appropriate indication 
of the legislative will, the common law forms part 
of the laws of the State to which the cerporate 
by-laws must conform. “But since, in the absence 
of some restraining contract, the State may estab- 
lish a maximum of rates to be charged by railroad 
companies for the transportation of persons and 
property, it follows that when a maximum is so 
established, the rates fixed by the directors must. 
ecenform to its requirements, otherwise the by- 
laws will be repugnant to the laws. 

It is argued, however, that this cam not be the 
meaning of the amending act, because, if the 
company had, under its old charter, the absolute 
right of fixing rates, subject only to a limit of 
three cents a mile on passengers, and the State 
had no power to interfere, except to keep the an- 
nual profits down to fifteen per cent. per annum 
on the paid up capital, no one can believe it would 
have surrendered such a privilege and taken in 
lieu another so unfavorable as this. It is un- 
doubtedly true as was claimed in argument, and 
has been often said from the bench, that amend- 
ments to the charters of corporations are usually 
made at the solicitation of the corporation them- 
selves, who cause the bills to be prepared and 
submitted to the Legislatures for enactment, and 
that, if there is doubt as te the construction of 
what is enacted, this fact may be resorted to in 
aid of interpretation. But Vattel’s first general 
maxim of interpretation is that ‘it is not allow- 
able to interpret what has no need of interpreta- 
tien,’’ and he continues: ‘- When a deed is worded 
in clear and precise terms, when its meaning is 
evident and leads to no absurd conclusion, theré 
ean be no reason for refusing to admit the mean- 
ing whieh such deed naturally presents. To go 
elsewhere in search of conjectures, in order to re- 


, Striet or extend it, is but to elude it.” Vattel’s 


Law of Nations,244. Here the words are plain and. 
iaterpret themselves. The directors may estab- 
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lish such by-laws as they please, provided they 
are not repugnant to the Constitution and laws, 
and they may by their by-laws regulate the rates 
of fare and freight. As their by-laws must con- 
form to the laws of the State, so must their rates. 
If the State had not the legislative power to regu- 
late the charge of earriers for hire, the case 
would be different. But that question has been 
settled, and the amended charter whieh this com- 
pany secured from the Legislature, must be con- 
strued in the light of that established power. 

Without, therefore, undertaking to determine 
what rights as to fares and freights were secured 
to the company under the old charter, nor 
whether more was gained by the other provisions 
of the new charter, than was lost by the acceptance 
of sec. 6 as it was enacted, we affirm the judgment. 

Mr. Justice BLATCHFORD did not sit in this 
case. 





STOCKBROKER AND CLIENT—CONTRACT 
TO CARRY STOCKS ON MARGIN. 


COVELL v. LOUD. 
Supreme Judicial Court of Massac usetts (Suffolk) 
April, 1883. 


The eontract of a stockbroker to purchase and hold 
or convey for the client a certain number of shares of 
stock, the client paying a certain sum of money at the 
time, and agreeing to pay interest on the same ad- 
vaneed by the broker, and to keep good a certain 
‘*margin,’’ does not create the relation of pledgor 
and pledgee between the parties, but is merely an 
executory agreement, and upon default of the client 
the broker may sell the stock without notice. 


Contract, with count in tort. 

The defendants, as stockbrokers, bought for 
plaintiff, on his order, certain shares of stock. 
At time of purchase the plaintiff paid defendants 
$250 on account thereof, the defendants agreeing 
to. carry the stock for plaintiff, and plaintiff agree- 
ing to pay interest on the balance of purchase 
money, and to keep good a “‘margin”’ of ten dol- 
lars per share in excess of the market price of the 
stock. Soon after said purchase the stock began 
to decline, and plaintiff, at defendants’ request, 
paid them fifty dollars more. The stock contin- 
ued to decline, and defendants thereupon re- 
quested plaintiff to make his margin good. 
Plaintiff replied that he could pay no more, and 
asked defendants to do the best they could 
tor him, which they agreed to do. The stock 
continued to decline; the defendants, a few days 
later sold it at the brokers’ board in New York, at 
the then market price, leaving a balance due from 
plaintiff on account of said agreement. No no- 
tice was given to plaintiff of said sale, and ‘ho re- 
quest made for the balance due defendants till 
some months later, when plaintiff,the stock having 
risen to a point beyond the eriginal price, de- 
manded.the steck of the defendants, and offered 





to pay them the balance of the purchase money 
and interest. The court feund on the evidence 
that, at the time defendants purchased the stock,. 
there was a uniform and well-established usage 
among stockbrokers, known to plaintiff, to sell 
stoek at brokers’ beard, carried, on a margin as 
soon as the margin was exhausted, and without 
notice to the parties for whom carried. 

The defendants asked the court to rule upon 
the facts that this action could not be maintained. 
The court declined, and did rule that the relation 
between the parties was that of pledgor and 
pledgee, and that the sale of the stock without 
due notice to the plaintiff would constitute a con- 
version; that the usage of brokers to sell stock so: 
held, without notice, was illegal, and that plaint- 
iff was entitled to recover of defendants the mar- 
ket value of the stock at time of demand, less the: 
balance due defendants for their advances and in- 
terest, to which rulings defendants duly excepted. 

C. H. Chellis and C. B. Hibbard, for plaintiff ;. 
E. T. Crommett and E. O. Bicknell, for defend- 
ants. 

DEVENS, J., delivered the opinion of the court = 

The relation of the parties existed by force of a 
mutual and dependent contract by which the de- 
fendants agreed to purchase, and hold or convey 
for the plaintiff, a certain number of shares of 
stock, the plaintiff paying a certain sum of money 
at the time, and agreeing to pay interest on the 
sums advanced by the defendants, and in case the 
stock depreciated, to make what is termed “‘a 
margin” of $10 per share in the cost of the mar- 
ket price of the stock, as that might change from 
time to time. When the plaintiff failed to per- 
form his part of the contract by making the nec- 
essary advances upon demand, the stock having: 
tapidly depreciated in value, he has no ground of 
complaint that the defendant ceased to hold and 
carry it for him, and thereafter disposed of it. 

We are aware that transactions of this nature: 
have been held sometimes to make the broker an 
agent who purchases the stock as such agent for 
the customer, and who holds it thereafter as a. 
pledgee for the money advanced for its purchase. 
Markham y. Jandon, 41 N. Y. 235; Stenton v.. 
Jerome, 54 N. Y. 480; Baker v. Drake, 66 N. Y. 
518; Gruman v. Smith,81N. Y.25. But in Wood 
y- Hayes, 15 Gray, 375, it was held that a broker 
who advanced money to buy stock for another, 
and held it in his owa name might, so long as he 
had not been paid or tendered the amount of his 
advances, pledge it as security for his own debt 
toa third person without making himself liable 
to an action by his employer, and this upon the 
ground that the contract was conditional to de- 
liver the shares upon the payment of the money 
It can not make any difference that, in this case, 
a small portion of the money necessary for the 
qriginal purchase was advanced by the customer. 

If the transaction were treated as creating a 
pledge, we should here, upon the facts as they 
appear, reach a similar result. When the money 
to be paid, or the thing to be done, is not paid or 
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performed, the pledgee may not only dispose of 
the pledge at public auction, as provided by Public 
Statutes, chap. 102, sec. 10-11, but may also do so 
‘sin any other manner allowed by the contract or 
‘by the rules of law.” Pub. Stat., chap. 102, sec. 
12. When the plaintiff was called upon to make 
good his ‘‘margin” by advancing the necessary 
sums, he told the defendants that he could pay 
them no more, and requested them to do the best 
they could for him. This was sufficient to give 
them authority tc sell the stock, if, in so doing, 
they acted fairly and with proper regard to the 
interests of the plaintiff. Nothing appears tend- 
ing to show that they acted otherwise. 

We have not found it necessary to consider 
whether a usage of brokers, known to plaintiff, to 
ell stocks which were carried on a ‘“‘margin,”’ 
when the customer fails to make the advances 
‘agreed, is to be treated as forming a part of the 
contract, nor whether a contract like this of buy- 
‘Ing stocks on ‘‘a margin” is to be deemed so con- 
trary to the policy of the law that neither can 
maintain any action against the other for breach 
of it; both of which questions were discussed. 

Exceptions sustained. 





LAWYER AND CLIENT—CONTINGENT FEE 
—SUIT DISMISSED BY CLIENT. 





KERSEY v. GARTEN. 





Supreme Court of Missouri, April Term, 1883. 


Where the fees of attorneys, employed in an action 
of ejectment, are to be on conditions that if suceess- 
ful they are to have a specified share of the estimated 
value of the land recovered, and nothing if thereis no 
wecovery, and after instituting the suit the same is 
dismissed by their employer without their consent, 
they are entitled to their fee to the same extent as if 
they had succeeded in recovering the land. 


This is a suit brought by plaintiffs, as attorneys, 
to recover their fee in an ejectment suit to re- 
‘cover forty acres of land. It appears plaintiffs at 
Girst agreed to institute and carry on the suit, and 
if successful in recovering the land they were to 
thave one-half as their fee, but if not successful 
they were not to have anything for their services, 
and were to pay the costs; but it being suggested 
that such a contract would be champertous and 
void, the contract was modified, and it was agreed. 
that if they succeeded in recovering the land they 
were to have as their fee one-half of the esti- 
mated value of the land, less $130. The evidence 
tended to prove that plaintiffs induced defendant 
to permit them to bring the suit by assuring him 
that he could recover while defendant urged to 
the contrary, and also that plaintiffs employed 
another attorney to assist kim in the case, and 
upon a suggestion to him that the case could be 
<ompromised, he said that his fee should not be 
iin the way of a compromise if such was desirable, 


\ 





and defendant compromised and dismissed the 
suit without consulting plaintiffs. 

The trial court instructed the jury to the effect, 
that plaintiffs were entitled to recover for their 
fees the same as if they had succeeded in recover- 
ing the land, and refused defendant’s instruction 
that they were only entitled to recover upon a 
quantum meruit. It was also objected that there 


was no averment or proof that plaintiffs were’ 


licensed lawyers. 

SHERWOOD, C. J., delivered the opinion of the 
court: 

I. The objection that the petition does not state 
that either of the plaintiffs ever obtained a license 
to practice law, car not be urged in arrest. The 
defect is not a fatal one, and is cured by verdict. 
Inferentially at least, the allegation is made that 
plaintiffs were duly admitted to the bar. 

II. The declaration of law to the effect that the 
defendant having prevented the plaintiffs from 
completing their contract by dismissing the suit, 
they were entitled to recover as if the contract 
were fully performed on their part, we regard in 
view of the facts in evidence as correct, and sus- 
tained by the authorities cited in behalf of plaint- 
iffs. McElhenny v. Kline, 6 Mo. App. 94; Marsh 
v. Holbrook, N. Y. Ct. App., 3 Abb. 176; Bald- 
win v. Bennett, 4 Cal. 392; Meyers v. Crockett, 
14 Tex. 257; Hunt v. Test, 8 Ala. (N. 8S.) 713. 

And there is much force in the view that con- 
tracts, such as the one before us, are, from the 
nature of the engagement, from the peculiar con- 
fidential relations existing between the parties 
thereto; from the fact that an attorney, when 
discharged by his client, is prevented from ac- 
cepting employment in the same cause by the 
adverse party; from the fact of its being practi- 
cally impossible to determine the value of an ‘at- 
torney’s services up to the time of his discharge, 
and from the fact of the impossibility of ascer- 
taining the measure of his damages; that these 
circumstances should exempt sucb a contract from 
those rules which prevail in cases of contracts dif- 
fering so widely in their essential particulars from 
that under discussion, and should fix the measure 
of damages at the price agreed to be paid. Weeks 
on Attorneys, sec. 366. 

In the language of the Supreme Court of Ala- 
bama, when discussing a similar case, ‘“‘It would 
be most unjust that the defendant by a compro- 
mise with the adverse party should snatch from 
the plaintiff the fruits of his labor and deprive 
him of the power of performing his contract.” 
Hunt v. Test, supra. In this case, the defendant, 
by compromising the suit, derived the benefit of 
his attorney’s:services, and obtained by the com- 
promise $300, which the evidence of Rainey 
tended to show was the full value of the land. If 
80, the recovery of the plaintiff was not so large 
as it should have been. 

III. There is no error in the declaration of law 
which excluded all the evidence in relation to the 
title to the land, concerning which the suit in 
ejeetment was brought. The answer was simpyl 
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a general denial. If the defendont in the circum- 
stances of thiscase could have raised such an is- 
sue, a point not necessary at this time to be de- 
‘termined, he could only have done so in the legit- 
imate way, t.¢.,in his answer. If he had no ti- 
tle to the land, if the action brought at his in- 
‘stance would not have proved ultimately success- 
ful, this was a matter of defense to be specially 
pleaded, the rule of the code in such cases being 
this: ‘‘Whenever a defendant intends to rest his 
‘defense, which is not included in the allegations 
necessary to the support of the plaintiff's case, he 
must set it out.’’ Northcup v. Mississippi, 47 
Mo. 445; Bliss Code Pleading, sec. 353. 

As the act of the defendant prevented a per- 
formance, it is to be assumed that the services 
would have been performed as agreed upon. 
McElhenny’s ones, supra. Therefore, judgment 
affirmed. 

All concur. 





‘CRIMINAL LAW — FAIR TRIAL—PLEA OF 
GUILTY ENTERED UNDER FEAR OF 
LYNCHING—NEW TRIAL. 





SANDERS vy. STATE. 





Supreme Court of Indiana. 


Where a person on trial under aceusation of mur- 
der, being terrified by the threats of lynching by a 
mob, in and about the court house, and urged by his 
-counsel who partake of this fear, which is shared by 
the presiding judge. and other officers of the court, 
after a piea of not guilty has been entered and ajury 
admpaneiled withdraws such plea of not guilty and en- 
ters guilty, in order to save his life, a judgment upon 
such plea will be reversed and a new trial ordered 
upon a writ of error coram nobis. 


From the Clay Circuit Court. 

N. G. Buf, J. T. Pierce and D. T. Morgan, for 
appellant; #. 7. Hord, Attorney-General, C. E. 
Matson, Prosecuting-Attorney, W. W. Carter, G. A. 
Knight, C. H. Knight and W. W. Thornton, for the 
‘State. 3 

ELLIoTT, J., delivered the opinion of the court: 

This is an extraordinary case The facts 
proved, the procedure adopted and the relief 
sought are strange and unusual. 

The facts stated and proved are these: In 
April, 1878, Josephine Sanders, the wife of the 
appellant, was slain by a pistol shot; at the time 
she was in a room alone with her husband, and 
‘he did not and could not give any account of her 
‘death; he was then, and had been for many 
years addicted tothe use of alcholic liquor and 
opium to such an extent that he had probably be- 
<ome insane; he was arrested shortly after the 
death of his wife; his case came on for trial; his 
counsel and many witnesses of unquestioned ve- 
wacity testify that at the time of his trial he was 
insane; the homicide had aroused an intense 





feeling in the vicinity of the county-seat, where 
the killing was done, and the case put to trial; 
threats were made of lynching by a mob; coun- 
sel prepared an affidavit for delay, but feared to 
present it lest the mob should seize and hang the 
accused; the sheriff of the adjoining county came 
to the county-seat of Clay county and warned the 
sheriff of that county of imminent danger from 
an armed mob; a jury had been empanelled and 
a plea of not guilty entered, but so great was the 
threatened danger that counsel, to save, as they 
believed, their client’s life, withdrew the plea of 
not guilty, entered a plea of guilty, on which with- 
out evidence that the jury returned a plea of guilty, 
and a life sentence was immediately prenounced 
upon the verdict by the court; the accused was at 
once hurried to the train and conveyed to the 
State’s prison. For the purpose of clearly exhibit- 
ing the situation at the time the plea of guilty was 
entered,we quote from the testimony of the gentle- 
men who were then appellants counsel, and who 
are men of high character and undoubted integ- 
rity. One of them says: ‘As one of counsel, I 
urged and demanded of him a plea of guilty, 
with which I pledged myself to save his life; his 
counsel all concurred; Sanders always denying 
any knowledge of the homicide; that they were 
responsible for the act of pleading guilty, be- 
lieving at the time that it was the only course by 
which his life might be saved.’’ Another one of 
the counsel says that ‘the accused was bewilder- 
ed and refused, but finally seemed to consent, and 
at last appeared to acquiesce in letting counsel take 
their own course, that the court was agitated and 
and alarmed, and recommended and advised the 
,Plea of guilty.” The turnkey of the jail, the 
‘sheriff of Clay and the sheriff of the adjoining 
county concur in stating that there was great and 
imminent danger of mob violence; one of the 
jurors says that there was intense excitement 
among the large crowd of people present at the 
trial; that he was himself stationed at the door 
of the court-house to signal to the jail any move- 
ment of the mob; that the judge was greatly ex- 
cited and said in the evening, that he “had not 
drawn an easy breath until he had seen the train 
in motion with Sanders aboard.’’ There is much 
other evidence as to the presence or a large num- 
ber of angry and excited men, and it is also shown 
that they uttered threats of violence and ap- 
peared determined to seize and hang the appel- 
lant unless punishment was at once imposed upon 
him. 

The relief prayed is that the judgment entered 
upon the plea of guilty may be vacated and the 
appellant put upon his trial in due farm of law. 

There are strong reasons in support of the ap- 
pellant’s prayer. All men are by our laws enti- 
tled to a fair trial, in absolute freedom from re- 
straint and entire liberty from fear of threats and 

olence. Itis almost a mockery to call that a 
trial, or a judicial hearing, which condemns an 
accused upon a plea of guilty forced from his re- 
luetant counsel by threats of an angry and excited 
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mob, and interposed because they believed that to 
proceed with a trial upon a plea of not guilty 
would result in the hanging of their client by 
lawless men. A man who makes a promissory 
note because of fear is entitled to relief. A man 
who executes a deed under duress is entitled to 
judicial assistance. A will executed under the 
influence of fear falls before the law. These are 
small things when compared with life and liberty, 
and yet in the eyes of the law they are null. [f 
such things are null when procured by fear, or 
extorted by violence, should not a plea be so, 
when to have refused it would have been to put 
in jeopardy the life of the man arraigned upon a 
charge of felony? In many respects the facts of 
this case go far beyond that of ordinary cases of 
duress, for here the officers of the law, judge, 
sheriffs and jailers were inspired with fear of vio- 
lence; counsel of age and experience, influenced 
by the appearance of danger which surrounded 
their client, secured from him a reluctant acqui- 
escence tothe plea of guilty. More than this, 
the accused, if not at the time absolutely insane 
and incapable of understanding what he did, was 
weak and enfeebled in mind, and, as his counsel 
express it, ‘‘lost and bewildered.”’ 

That the case made is one entitling the appel- 
lant to some relief is clear, but whether the law 
vests the courts with power to grant it is by no 
means 60 clear. Unless the law, as it exists, con- 
fers this authority, then the courts do not possess 
it. Hard as the case may be and grievous as may 
be the suitor’s situation, they can make no new 
law to fit his case. If a new law is needed s 
must come from the law-making power. 

The right to pardon is vested in the chief exec- 
utive of the State, and this it is suggested is the 

_source from which relief must be obtained in such 
cases as this. But if the courts have power to 
grant relief, the fact that the governor may par- 
don does not abridge a party’s right to appeal to 
the courts for assistance. The power to pardon 
does not exclude the right to hear and determine; 
both powers may concurrently exist. Nor is a 
pardon always adequate relief. An innocent 
man suffering from an illegal sentence, procured 
by fraud or extorted by violence, may desire a 
trial and an acquittal which shall remove from 
his character the stain of guilt, and this the exer- 
cise of the pardoning power can not do. To par- 
don is to exercise executive clemency; it is an act 
of mercy. An acquittal is the vindication of a 
right, the award of justice. Again, the executive 
may not feel warranted in turning a condemned 
criminal loose, and, as he can grant no new trial, 
this he must do or deny a pardon. The court 
need not discharge, but may put the accused 
again totrial. Wecan not believe that the power 
to pardon was meant to cover every case of an un- 
just conviction, where the accused had, without 
fault on his part, not availed himself of the right 
of appeal. 

If our statute provides exclusive saanion for 
the relief of an accused, then, of course, those 


a 





remedies must be pursued, and our next inquiry 
naturally is, are such remedies provided, and do 
they exclude all others? 

There is the remedy by appeal; but this can 
not reach such a case as the one in hand. An ap- 
peal would have been unavailing. 

The record showed a confession; for, on the 
face of the record, such the plea appeared to be, 
and there were no objections or exceptions. It is: 
evident that the statutory provisions concerning 
appeals in criminal cases can have no application 
to a case like this. Here there were no errors 
committed in rulings on pleadings or in conduct- 
ing atrial. In truth, there was no trial, and ip 
law no confession; for a confession, like any other 
act, extorted by violeuce or procured through 
fear, is without effect. If, then, there was in fact 
no trial, and in law no plea of confession, there 
was a condemnation without either a trial ora 
confession by plea. If it be correct to affirm that 
the plea procured by fear is of no effect, it inevi- 
tably follows that the sentence was pronounced 
where no hearing was had and-no guilt acknowl- 
edged. It seems clear, therefore, that the statute 
concerning appeals is not applicable, and, if not 
applicable, then it can in no sense be exclusive of 
other remedies, if any such there are. 

There is the remedy by a new trial. That can 
have no application to a case where there was no 
trial. Again, it can not apply, because as the 
statute stood at the time of the appellant’s sen- 
tence, the motion must have been made before 
judgment, and that, the record shows, would 
have been impossible in this case. No time in- 
tervened between the sentence and its execution. 
Once more, this remedy can not be meant for 
such a case as this, because the grounds for a new 
trial prescribed by the statute would not cover 
the wrong here committed, nor could it bnng 
relief. 

It is obvious thata motion in arrest of judgment 
ean not be appropriate, for the face of the record 
is fair, and in appearance all the proceedings are 
regular. A motion for a venire de novois not a 
statutory remedy, but is a recognized one bor- 
rowed from the common law, and it, as is suffi- 
ciently obvious, can have no application. 

We find then, no statute applicable, and conse- 
quently none excluding other known and recog- 
nized remedies, if any such there are, not incon- 
sistent with our constitution and laws. 

May we look to the common law? Our statute 
provides that, among other laws, ‘‘ The common 
law of England, and the statutes of the British 
Parliament made in aid thereof prior to the fourth 
year of the reign of James the First (except the 
second section of the sixth chapter of forty-third 
Elizabeth, the eigth chapter thirteenth Elizabeth, 
and the ninth chapter of thirty-seventh Henry the 
Eighth), and which are of a general nature,not lo- 
cal to that kingdom,” and not inconsistent with the 
Constitution of the United States or of the State of 
Indiana,and not inconsistent with the National and 
S.ate statutes, shall be the law of the State. It is 
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plain that no provision of the common Jaw which 
prescribes a remedy for relieving an accused, who 
has been forced to plead in confession by lawless 
violence, can be deemed in conflict with the Con- 
stitution of the State or Nation; for both these 
instruments are explicit in their commands that 
all accused persons shall have a public and im- 
partial trial, and shall only be condemned by due 
process of law. Nor is there any statute, as we 
dave seen, which can be deemed inconsistent with 
a common-law remedy which will reach a case 
like this. 

The common law did not authorize the granting 
of a new trial in cases of felony. Rex v. Bertrand, 
10 Cox C. C. 618; Harris Crim. Law, 406. The 
remedy of an accused in cases where the court 
erred as to a matter of law was a recommendation 
to pardon, signed by the judges, and this was 
granted asa matter of course. Reg v. Murphy, 
Law R. 2P..C. 535. The remedy, where there 
was an error of fact, was by a proceeding calleda 
writ coram nobis. This was a very common rem- 
edy in civil actions, but was seldom resorted to 
in criminal cases. Although rarely used in crim- 
inal cases, we find it conceded by courts and 
writers to be an appropriate remedy in criminal 
prosecutions as well as in civil actions. Judge 
Cooley, ina note to Blackstone’s Commentaries, 
says: ‘In this ehapter Sir W. Blackstone has con- 
sidered only the modes by which a judgment may 


be reversed by writ of error brought in a court of. 


appeal, and that this can only be done for errorin 
Jaw. There is, however, a proceeding to reverse 
ajudgment by writ of error in the same court, 
where the error complained of is in fact and not 
in law, and where of course no fault is dmputed 
to the court in pronouncing its judgment. This 
writ is called the writ coram nobis, or coram vobis, 
according as the proceedings are in the king’s 
bench or common pleas, because the record is 
Stated to remain before us (the king), if in the 
former, and before you (the judges), if in the lat- 
ter, and is not removed to another court. In this 
proceeding it is of course necessary to suggest a 
new fact upon the record from which the error in 
the first judgment will appear; thus, supposing 
the defendant, being an infant, has appeared by 
attorney instead of guardian, it will be necessary 
to suggest the fact of his infancy, of which the 
court was not before informed.’’ In the note to 
Jaques v. Cesar, 2 Saunders, 100, the early Eng- 
lish cases are cited, showing the scope. character 
and effect of the writ. The common-law doctrine 
is also discussed in Bacon Abridg., title Error; 
Comyns’ Digest, title Proceeding in Error; 2 
Tidd’s Practice, 1136; 7 Robinson Pr. 149; Steph- 
en Pl. 118. It is recognized in many of the States 
as forming a part of the law; it is so held in Ala- 
bama, Holford v. Alexander, 12 Ala. 280; in Ar- 
kansas, Adler v. State, 35 Ark. 517; s. C., 37 Am. 
R. 48; in lowa, McKinney v. Western, etc. Co., 4 
lowa, 420; in Kentucky, Meredith v. Sanders, 2 
Bibb. 101; Duff vy. Combs, 8 B. Mon. 386; Combs 
wv. Carter, 1 Dana, 178; in Maryland, Hawkins v. 


Bowie, 9 Gill. & J. 428; Kemp v. Cook, 18 Md. 
130; in Michigan, Teller v. Wetherell, 6 Mich. 46; 
in Mississippi, Fellows v. Griffin, 9 Sm. & M. 362; 
Keller v. Scott, 2Sm. & M. 82; Land v. Williams, 
12 Sm. & M. 362; in Missouri, Calloway vy. Nifong, 
1 Mo. ‘223; Ex parte Taney, 11 Mo. 661; Powell v. 
Gott, 13 Mo. 458; in New York, Higbie v. Com- 
stock, 1 Denio, 352; Maher v. Comstock, 1 How. 
Pr. 175; Smith v. Kingsley, 19 Wend. 620; in 
North Carolina, Roughton v. Brown, 8 Jones,393 ; 
in Ohio, Dows v. Harper, 6 Ohio, 518 (27 Am. 
Dec. 270) ;-in Pennsylvania, Wood’s Ex’rs v. Col- 
well, 34 Pa. St. 92; in Tennessee, Hillman v. 
Chester, 12 Heiskell, 34; Patterson v. Arneld, 4 
Cold. 364; Wynne v. Governor, 1 Yerger, 169 (24 
Am. Dec. 448); Crawford v. Williams, 1 Swan, 
341; in Texas, Mills v. Alexander, 21 Texas, 154; 
Moke v. Brackett, 28 Texas, 443; Giddings v. 
Steele, 28 Texas, 732; and in Virginia, Reid’s 
Adm’r v. Strider’s Adm’r, 7 Grat. 76. 

It is declared to be a part of the judicial proced- 
ure of the United States. Pickett v. Legerwood, 
7 Pet. 144; Strode v. Stafford,l Brock.(U.S.C.O.) 
162; United States v. Plumer, 3 Clifford (U. S. 
C.C.) 1. In Pickett v. Legerwood, supra, it was 





said: **The cases for error coram vobis, are enum- 
erated without any material variation in all the 
books of practice, and rest on the authority of the 
sages and fathers of the law.’’ Our text-writers 
agree in holding that the remedy exists, unless 
superseded or abolished by statute. Powell Ap- 
pellate Proceedings, 107; Curtis Com., sec. 178; 
Freeman Judg., sec. 94. The author last named 
says: ‘*The writ of error coram nobis is not in- 
tended to authorize any court to review ‘and re- 

_ Vise its opinions; but only to enable it to recall 

* some adjudication, made while some fact existed 
which, if before the court, would have prevented, 
the rendition of the judgment, and which, with- 
out any fault or negligence of the party, was not 
presented to the court.’’ 

It is suggested in the argument of the counsel 
for the State that even at common law the writ. 
coram nobis had fallen into disuse in criminal 
cases, and should not be regarded as part of the 
common-law procedure. All of the cases which 
discuss the question treat the rule as correctly 
laid down in the books of practice, and they all 
agree in declaring it applicable to criminal as well 
as civil cases. In the celebrated and bitterly 
contested case of Regina v. O'Connell, 7 Irish 
Law, 261, note 357, the writ was allowed, and no 
question made as to the right of the accused to 
demand it. The case was carried by appeal to the 
House of Lords, where, after a stubborn fight, the 
judgment of the Irish court was reversed; but no 
doubt was intimated as to the right of Daniel 
O’Connell and his associates to sue out the writ. 
O'Connell v. Regina, 11 Clark & F. 155, opinion, p. 
252. In United States v.Plumer, supra,Judge Clif- 

.ford examined the authorities with care, and held 
; that the writ would lie incriminal as well asin civij 
"cases (vide opinion, p. 59). _It is true that the writ 





was denied in that case, not, however, because it 
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was not a proper procedure in acourt of competent 
jurisdiction, but because the court to which the 
application was made had no jurisdiction at all in 
criminal cases. In Adler vy. State, supra, the writ 
was held to lie.ina case in some of its features re- 
markably like the present; but we will not extend 
the discussion by commenting on the cases. A 
somewhat careful and full investigation has ena- 
bled us to find many cases affirming the right to 
the writ in both civil and criminal cases, where 
there is no statute abolishing or superseding it, 
but none denying that it exists at common law 
and in jurisdictions where there is no overruling 
statute. ; 
It is held in well considered cases that, although 
there isa statute regulating proceedings in crim- 
inal cases, the writ is not abolished unless the 
statute expressly or by implication abrogates it 
orsupplants it by some other remedy. This is so 
held, with respect to writs coram nobis, by Mar- 
shall, C. J.. in Strode v. Stafford, supra, and it is 
so held in Cooke, Petitioner, 15 Pick. 234. In 
speaking of the claim that the writ coram nobis 
can not exist under the statute, Cowen, J., said, 
in Smith v. Kingsley, 19 Wend. 620: ‘There is no 
statute expressly and in terms repealing its power, 
nor apy which does so by necessary implication. 
Mere silence or omission to regulate proceedings 
upon such a writ will not operate asa repeal. 
The power, therefore, remains as at common law, 
except as to the mere form coram nobis resident ; 
because the fiction of the record remaining before 
the King himself, is gone. We therefore have 
lost the name of the writ, but nothing more. 
Camp v. Bennett, 16 Wend. 48.”” This doctrine is 
in harmony with the well established principle 
that the statutory procedure blends with that of 
the common law. Mr. Bishop says: “The statute 
must be construed by the common law and in har- 
mony with it, and by the common law must its 
defects be supplied.’’ Statutory Crimes, sec. 
366; Bishop Written Laws, sec. 142. This author 
also quotes with approval from our own case of 
Walker v. State, 23 Ind. 61, saying: “Again, 
where the common law procedure has been to a 
greater or less extent superseded by statute, ‘the 
old rules are,’ as observed in an Indiana case,’ 
‘continued in force, not inconsistent with the 
criminal code, and so far as they may operate in 
aid thereef.’’? There are many instances in 
which our court has resorted to common law 
methods of procedure where the statute is silent 
on the subject. Marcus v. State, 26 Ind. 101; 
Bell v. State, 42 Ind. 335; Hardin v. State, 22 Ind. 
347; State v. Berdetta, 73 Ind. 185 (38 Am. R. 
117); Wall v. State, 23 Ind. 150; Burk v. State, 
27 Ind. 430. But it is useless to multiply citations ; 
there are comparatively few criminal.cases that 
do not contain some reference to common law 
principles. What, for instance, would be our sit- 
uation upon the question of self-defense,if we could 
not look beyond our statute to ascertain what it 
is, and what the procedure is in cases where it is 
an essential element? In civil proceedings the 





rule is firmly settled that there are cases where 
relief will be granted, although there is no 
specific remedy provided by statute. Bigelow 
Frauds, 170; 3 Whart. Crim. Law, 3222: Freeman: 
Judg., sec. 99; Dobson vy. Pearce, 12 N. Y. 1565. 
Molyneux v. Huey, 81 N. C. 106; Jarman v. San- 
ders, 64 N. C. 367; Huggins v. King, 3 Barb. 6165. 
Stone v. Lewman, 28 Ind. 97; Johnson’s Admrs. 
v. Unversaw, 30 Ind. 435; Nealis v. Dicks, 72 Ind. 
374. That courts possessinherent powers not de- 
rived from any statute is undeniably true. Among. 
these powers are the right to correct their records 
so as to make them speak the truth, to pass upon 
the constitutionality of statutes, to prevent. the 
abuse of their authority or process, and to enforce- 
obedience to their mandates. If it were granted 
that courts possess only such rights and powers. 
as are conferred by statute, they would be mere 
creatures of the legislature, and not independent 
departments of the government. They are not 


-mere creatures of the legislature, but are co-or- 


dinate branches of the government and in their 
phere not subject to legislative control. Deutsch- 
man v. Town of Charlestown,40 Ind. 449; Cooley 
Const. Lim. 114, 116; 2 Story Const. 377. 

It is our opinion that the courts have the power 
to issue writs in the nature of the writ coram. 
nobis, but that the writ can not be so comprehens- 
ive as at common law, for remedies are given by 
our statute which did not exist at common law,— 
the motion for a new trial and the right of ap- 
peal—and these very materially abridge the office 
and functions of the old writ. These afford an 
accused ample opportunity to present for review 
questions of fact, arising upon or prior to the 
trial, as well as questions of law; while at com- 
mon law the writ or error allowed him to present. 
to the appellate court only questions of law. 
Under our system all matters of fact reviewable 
by appeal, or upon motion, must be presented by 
motion for a new trial, and can not be made the 
ground of an application for the writ ceram nobis.. 
Within this rule must fall the defense of insanity 
as well as all other defenses existing at the time 
of the commission of the crime. Within this. 
rule, too, must fall all cases of accident and sur- 
prise, or verdicts against evidence, of newly dis- 
covered evidence, and all like matters. 

Duress not only avoids all acts, but it also re- 
lieves from responsibility for crime. 1 Archbold 
Crim. Pr. 52; 1 Hale P. C. 56; 1 East P. C. 70.. 
Necessity justifies many things as against an ac- 
cused; it justifies the discharge of a jury, al- 
though the trial has been duly entered on, 
because of the illness of a judge or juror; it dis- 
penses with essential averments in indictments.. 
1 Bishop Crim. Proced. 493; Beecher v. State,. 
32 Ind. 480; Mixon v. State, 28 Am. R. 695. In 
Commonwealth v. Jailer, etc,, 7 Watts, 366, a 
prisoner applied for a discharge under the pro- 
visions of a statute which entitled an accused to a. 
trial or a discharge at the seeond term of the 
court after his arrest. He had been afflicted with. 
small-pox, and was recovering, but, as the report. 
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says, “his aspect was so loathesome as to spread 
a general panic.’’ The application for a discharge 
was refused, the court saying: ‘There is no 
doubt that necessity, either moral or physical, 
may raise an invariable exception to the letter of 
the habeas corpus act. A court is not bound to 
peril life in an attempt to perform what was not 
intended to be required of it.’’ If, as against an 
accused, the Government may invoke the doc- 
trine of necessity and compulsion,may it not be in- 
voked by him for the purpose of relieving him- 
self from a plea wrung from him by fear of imme- 
diate and violent death? The assistance asked 
does not go to the extent of discharging without 
a trial, but the appeal is for relief from a plea of 
confession and for the award of an opportunity 
for trial. The application of the appellant brings 
tothe knowledge of the court a fact which, if 
known, would have prevented a conviction; and 
all the cases agree that where a new fact is sug- 
gested which would have prevented judgment, 
the accused is entitled to the writ coram nobis. 
We can not conceive it possible—possible, we 
mean, in a legal sense, and under legal princi- 
ples—that a court, with knowledge that plea of 
guilty is forced from a prisoner by fear of death, 
would imprison him for life without a hearing or 
trial. 

Duress is a species of fraud. Mr. Bishop says: 
«The common-law doctrine is familiar, that fraud 
vitiates every transaction into which it enters.”’ 
1 Bishop Crim. Law, 1008. It is a principle of 
wide application, that a judgment obtained by 
fraud may be annulled. The fraud, however, 
must be as to some act in securing jurisdiction, 
or as to something done concerning the trial or* 
the judicial proceedings themselves; the rule has 
no application to cases of fraud in the transaction, 4 
or matters connected with it, out of which the legal 
controversy arose. Bigelow thus states the rule: 
“The fraud referred to must consist either in facts 
relating to the manner of obtaining jurisdiction 
of the cause, tothe mode of conducting the trial, 
or to the concoction of the judgment, or in facts 
not actually or necessarily in issue at the former 
trial.”” Bigelow Frauds. 179. ‘Fraud,” said De- 
Grey, C. J., in Rex v. Duchess of Kingston, 20 
How. St. Trials, 355, 544, ‘is an extrinsic, colia- 
teral act; which vitiates the most solemn pro- 
ceedings of courts of justice. Tord Coke says, it 
avoids all judicial acts,ecclesiastical or temporal.”’ 
There is, indeed, no diversity of opinion as to the 
effect of the fraud, for it is agreed on all sides, as 
stated by Mr. Freeman, in speaking of judgments, 
that ** Upon proof of fraud or collusion in their 
procurement they may be vacated at any time.’’ 
While there is entire harmony upon this point, 
there is some diversity of opinion as to whether a 
judgment ean be collaterally impeached for fraud. 
Freeman Judg., secs. 99, 132; Wiley v. Pavey, 61 
Ind. 457. In his discussion of this subject Mr. 
Bishop says: ‘“‘In criminal cases, there is no ques- 
tion, that, when fraud is practiced at the trial by 





the prosecutor, producing a conviction, a new 


trial will he granted on the prayer of the defend- 
ant.” 1 Bishop Crim. Law, sec. 1009. As against 
the accused the rule goes much further, for it is 
held that if the judgment of acquittal is obtained 
through his fraud it is an absolute nullity. 1 Arch- 
bold Crim. Pr. 352, cases cited in n; 1 Whart. 
Crim. Law, sec. 546; 1 Bishop Crim. Law, sec. 
1010; 3 Whart. Crim. Law, sec. 3222; Common- 
wealth v. Dascom, 111 Mass. 404; Commonwealth 
v. Alderman, 4 Mass. 477; Halloran v.State, 80 Ind. 
586; Watkins v. State, 68 Ind. 427 (34 Am. R. 273). 
In the case under consideration the fraud, it is 
true, is not that of the prosecutor, but it is such a 
fraud as deprived the appellant of the constitu— 
tional right to a fair trial by an impartial jury, 
and surely this entitles him to some relief, and 
under the elementary maxim, that “‘there is no 
right without a remedy,” there must be some 
power to grant relief, and some remedy by which 
it can be secured. The practice in cases similar to 
this is unsettled (we have found no case exactly 
like it), and we think that the rule indicated by 
Mr. Bishop is the correct one. ‘When aproceed- 
ing,”’ says this author, ‘‘is entirely fraudulent, 
having no sound part whatever, there is no col- 
lateral or direct effect to be given it; it is as 
though it had not been; only a party to the fraud 
is not permitted to rely on this imperfection. But 
practically most frauds relate only to some partic- 
ular in the proceeding,—not vitiating, therefore, 
the whole.’’ 1 Bishop Crim. Law, sec. 1011. The 
fraud in this case extends only to the plea and 
subsequent proceedings, and the appellant may, 
therefore, be rightly put to trial upon the original 
indictment. 

It is the general rule, that, in order to sustain a 
verdict in a crimina lcase, there must be a plea. 
In Johnson v. People, 22 Ill. 314, it is said: ‘But 
it is believed that the practice is uniform, both in 
England and this country, in requiring the ,for- 
mation of an issue to sustain a verdict. Without 
it there is nothing to be tried by the jury.” 
Yundt yv. People, 65 Ill. 372; Hoskins v. People, 
25 Am. R. 433. This is the doctrine of our own 
cases. ‘Tindall v. State, 71 Ind. 314;'Graeter v. 
State, 54 Ind. 159; Fletcher v. State, 54 Ind. 462. 
The rule goes so far as to require that an arraign- 
ment is essential, and that until there has been an 
arraignment, the case is not ripe for trial. Fletch- 
er v. State, supra; Weaver v. State, 82 Ind. 289; 
Reginia v. Fox, 10 Cox C. C. 502. 

No jeopardy attaches until the case is ripe for 
trial and the trial actually entered upon; and here 
the case was not ripe for trial, because the plea 
extorted from the appellant was null, and he was 
therefore, not in legal jeopardy. The proceding 
adopted by the appellant is in its general features, 
and in. its consequences, closely analogous to a 
motion for a new trial, and as a defendant, who 
takes a new request, can not claim that the find- 
ing set aside constitutes a prior jeopardy, he can 
not do so in a proceding like this. Veatch v. 
State, 60 Ind. 291. 

We do not deem it necessary to discuss the 
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question of the appellant’s insanity at the time the 
plea of guilty was entered. There are eases hold- 
ing that such a cause will support a motion for a 
“writ coram nobis, or some proceeding of like char- 
acter. Adler v. State, supra; State v. Patten, 10 
‘La. An. 299; 1 Whart. Crim. L. 52, note r; 1 
Bishop Crim. L., sec. 396, auth. n:; MeClain v. 
Davis, 77 Ind. 419. All we deem it necessary to 
say on this point is, thatif the court below has de- 
termined this question before receiving the plea, 
an appeHate court should be slow to interfere, if 
it, indeed, should interfere at all, and should only 
do so upon clear and convincing evidence. The 
question of the appellant’s capacity is, however, 
a circumstance of importance to be taken into 
consideration, in connection with his conduct 
‘when a plea was entered, as this was, under cir- 
cumstances threatening great and immediate 
peril. Ewell Lead. Cas. 771. 

The case comes to us upon uncontradicted evi- 
dence that the plea of guilty was not the voluntary 
act of the accused, but was induced by fear of 
violence. Thereis no necessity, therefore, for an- 
other trial upon this issue of fact. The fact of the 
existence of unlawful and violent compulsion, 
which‘deprived the appellant of freedom of will 
and liberty of action is settled, and settled without 
-contrariety ofevidence or conflict of testimony, 
and upon that isstre nothing remains for trial. 
With the undisputed facts before us, the only 
course open to usis to pronounce judgment of 
‘law upon the facts thus established. If the State 
had made an issue of fact, or offered opposing 
evidence, then another trial would have been 
necessary. It is no doubt true that the State may 
make an issue of fact by controverting the allega- 
tions in the motion of the accused, or by offering 
opposing evidence, and in the event that an issue 
of fact is joined or presented it is to be tried as 
‘other issues of fact are tried. Where, however, 
‘as here, the State offers no evidenee, and makes 
no denial, and the evidence of the accused is un- 
controverted, there is no necessity for a trial. 
We have decided the case upon the motion and 
evidence adduced in its support, and not upon 
the demurrer to the complaint. 

Judgement reversed, with instructions to vacate 
the judgment upon the indictment against the ap- 
pellant; to permit him to withdraw the plea of 
guilty, and plead to the indictment; to put him 
upon trial in due form of law upon the indietment 
preferred against him, and for further proceed- 
ings in accordance with this opinion. 

The clerk will issue the proper order for the re- 
turn of the appellant. 

Petition for a rehearing overruled. 
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FEDERAL SUPREME COURT, 1, 2, 5, 6, 7, 8, 10 
1. ADMIRALTY BOTTOMRY BOND ON CARGO—MAS- 

TER’S AUTHORITY. 

A master can n ‘ither sell nor hypotheeate the cargo 
except in case of urgent necessity, and his author- 
ity for that purpose is no more than may reasona- 
bly be implied from circumstances in which he is 
placed. He acts for the owner of the cargo because 
there is a necessity for some one to do so, and, like 
every agent whose authority arises by implication 
of law, he can only do what the owner, if present, 
ought to do. Necessity develops his authority 
and limits his powers. What he does must be di- 
rectly orindirectly for the benefit of the cargo, 
considering the situation in which it has been 
placed by the accidents of the voyage. A 
lender, upon the hypothecation of the cargo 
by a master of the vessel under his implied 
authority, is chargeable with notice of the facts 
on which the master appears to rely as a justifiea- 
tion for what he is doing. Sueh lender is pre- 
sumed to know that the power of the matter is 
determined by the necessities of the case in their 
legal operation on the owner of the cargo. As ne- 
cessity creates the agency, and that only can be 
authorized which, under the cireumstances, is 
reasonable and just, he must make his own in- 
quiries and judge for himself whether,if the own- 
er were present, he would do or ought to do that, 
or something equivalent, which the master is un- 
dertaking to do fer him in his absence. Before 
there can be a recovery against the owner by a 
lender in such a case it must be shown that the 
circumstances were such as to make it apparently 
proper for the master to do what he has done, and 
to this extent the burden of proof is clearly on the 
lender. Where acargo owner finds a vessel, with 
his his eargo on board, at a port of refuge needing 
repairs whieh can not be effected without a cost 
to him of more than he would lose by taking his 
property at that place and paying the vessel all 
her lawful charges against him, he may pay the 
charges and reclaim the property. What charges 
must be paid will depend on the circumstances of 
the case. Sometimes they may include full freight 
expenses at the port of refuge, ‘general average 
charges, and possibly more and sometimes less; 
but upon full payment ef such as are in law de- 
mandable, the carge must be surrendered. Inthe 
present case itis apparent that when the vessel 
arrived at the port of refuge she ought not to have 
been repaired at the risk of expense of the owner 
of the cargo without his consent, and that the 
lender of the money on the hypothecation of the 
eargo could easily have accertained this if he had 
made proper inquiry into the faets, and conse- 
quently the hypothecation of the cargo was unau- 
thorized and void. Bank of St. Thomas ov. ** The 
Julia Blake,’’ U. 8.8. C., April 30, 1886; 28. C. 
Rep. 692. 


2. ATTORNEY AND CLIENT—PROCEEDINGS TO DIs- 

BAR—INDICTABLE OFFENSE. 

A rule was made by the circuit court of the United 
States for the southern district of Florida, which, 
after reciting that 1t had come to the knowledge of 
the court that W., an attorney of the court, did, 
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on a day specified engage in and with unlawful, 
tumultuous, and riotous gathering, he advising 
and encouraging thereto, take from the jail of 
Hillsborough county, and hang by the neck until 
he was dead, one John, otherwise unknown, 
thereby showing such an utter disregard and con- 
tempt for the law which, as a sworn attorney, he 
was bound to support, as shows him to be totally 
unfitted to occupy such position: thereupon, cited 
him to appear at a certain time and show cause 
why his name should not be stricken from the 
roll. The attorney appeared and answered, deny- 
ing the charge in mass, and excepting to the 
jurisdiction of the court, (1) because there was no 
charge against bim under oath; (2) because the 
offense charged was a crime by the laws of Florida 
for which he was liable to be indicted and con- 
victed. The court overruled the exceptions, and 
called a witness who proved the charge, showing 
that the hanging took place before the court- 
house door, during a:temporary recess of the 
court. thereupon, the court made an order strik- 
ing W.’s name from the roll. On motion made in 
this court for a mandamus to compel the district 
court to reverse this order, and the judge having 
answered the rule, showing the special cireum- 
stances of the case: Held, 1. That although not 
strictly regular to graut a rule to show cause why 
an attorney should not be struck off the roll, 
without an affidavit making charges against him, 
yet that, under the special circumstances of this 
case, the want of such affidavit did not render the 
proceeding void as coram non judice. 2. That the 
acts charged against the attorney constituted suf- 
ficient ground for striking his name from the roll. 
3. That although in ordinary cases, where «an 
attorney commits an indictable offense, not in his 
character of attorney, and does not admit the 
charge, the courts will not strike his name from 
the roll until he has been regularly indicted and 
convicted, yet that the rule is not an inflexible 
one; that there may be cases in which it is proper 
for the court to proceed without such previous 
conviction; and that the present case, in view of 
its special circumstances, the evasive denial of the 
charge, the clearness of the proof, and the failure 
to offer any counter-proof, was one in which 
the court might lawfully exercise its summary 
powers. 4. That the proceeding to strike an at- 
torney from the roll is one within the proper 
jurisdiction of the court of which be is an attor- 
ney, and does not violate the constitutional pro- 
vision which requires an indictment and trial by 
jury in criminal cases; that it is not a criminal pro- 
ceeding, and not intended for punishment, but to 
protect the court from the official ministration of 
persons unfit to, practice as attorneys therein. 5. 
That such a proceeding is not an invasion of the 


constitutional provision that no person shall be ° 


deprived of life, liberty, or property without due 
process of law; but thatthe proceeding itself, 
when instituted in proper cases, is due process of 
law. 6. That, as the court below did not exceed 
its powers in taking cognizance of the case, no 
such irregularity occurred in the proceedings as 
to require this court to interpose by the writ of 
mandamus. FIELD, J. dissented. Hx parte 
Wall, U.S. S. C., April 16, 1883; 2S. C. Rep. 
569. 


3. HOMESTEAD — ANTECEDENT INDEBTEDNESS. 
A. sold a tract of 'and to B. and received in payment 
a note signed by B. and wife. At the time of the 
sale C held a lien upon the land and in discharge 


5. MUNICIPAL 





of it A transferred to him B.’s note, held that B’s 
widow could not claim a homestead in the land as 
against the note, as it had been used to pay a debt 
existing prior to the purchase of the land. Purcell 
v. Ditman, 8. C. Ky., May 12, 1888; 1 Ky. J. L. 
954. 


4. LANDLORD AND TENANT--FARMING ON SHARES— 


MORTGAGE OF TROP—RIGHTS OF MORTGAGEE IN 

POSSESSION. 

By a verbal contract between plaintiff and one Witt. 
the latter agreed to sow in grain a tract of land 
which the plaintiff leased to him for a farming 
season, and to harvest the crop Taised thereon, 
have it thrashed, sacked and hauled at his own 
expense to a certain place, and deliver it there to 
the plaintiff who was to divide it according to the 
terms of the contract. After Witt had planted the 
crop, he mortgaged it to defendant Molloy, and 
left the leased premises. Molloy entered into 
possession under his mortgage, and harvested 
the crop, but kept it all, and refused to deliver 
any portion of it to plaintiff. Held, Molloy had 
no right to the whole crop. As mortgagee in pos- 
session, he succeeded to the contract and the in- 
terest of his mortgagor with the plaintiff and was 
bound byits terms. (822€. C.) That was an un- 
divided interest in common with the plaintiff; he 
and plaintiff were therefore tenants in common 
of the crop, and when he repudiated this re- 
lationship he was guilty of a conversion and liable 
for the value of the plaintiff’s share in the crop 
Sunol v. Molloy, 8. C. Cal., May 9, 1883; 11 Pac. 
C. L. J. 328. 


ONDS—RAILROAD AID—CURATIVE 

STATUTE, 

Certain negotiable bonds were subscribed in 1868, 
according tothe direction of the city council of 
Quincy, Llinois, in conformity with a vote of the 
people at an election authorized by that body, to 
aid the construction of a railroad connecting with 
that place. On the twenty-seventh day of March. 
1869, a statute was passed legalizing and confirm- 
ing all such acts of the council. The bonds were 
sebsequently issued and delivered, the conditions 
of their payment complied with, six annual instal- 
ments of interest paid on them, and the shares of 
railroad stock received in exchange for them were 
voted by the city’s agent. A purchaser for value, 
before maturity, in open market, in the usual 
course of business, and without notice of any in- 
firmity, brought suit on some of these bonds, of 
which one had been delivered after the Illinois 
constitution of 1870 took effect. Held, 1. As au- 
thority to subscribe bonds to aid railroads must 
be conferred on a municipality by the express 
words of a statute, the purchaser of these bonds, 
showing on their face the purpose for which they 
were issued, took them with notice that they were 
unauthorized by the original charter of Quincy 
and the act of 1876, giving that city power to issue 
a limited amount of bonds for ordinary municipal 
purposes. 2. The question of legislative authori- 
ty is not determinable by that provision of the 
Illinois constitution of 1870 which—saving munici- 
pal subscriptions made under existing Jaws by a 
popular vote prior to its adoption—declares, inter 
alia, that no city shall ever subscribe to the capi- 
tal stock of any railroad, in view of the twenty- 
fourth section of the schedule of that constitution 
securing to the legislature its previous power to 
authorize the city of Quincey to create any indebt- 
edness for railroad and municipal purposes voted 
for by its people before the thirieenth day of De- 
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cember, 1869. 3. Under the Illinois constitution 
of 1848 neither such election nor such subscrip- 
tion had the authority of law necessary to-give le- 
gal effect. 4. The curative act made the subscrip- 
tion binding, and was not invalid because it as- 
sumed to impose indebtedness on the city without 
the consent of the corporated authorities, vested 
with power to assess and collect taxes for corporate 
purposes by the constitution of 1848, since the act 
empowered, but did not compel, the council to 
proceed as if originally invested with authority to 
execute such bonds, since that body and not the 
voters were the authorities, and since the con- 
struction of arailroad, within or near the city, 
was a purpose, within the meaning of the clause. 
Quincy v. Cook, U. 8.8. €., April 16, 1883; 25S. 
Cc. Rep. 614. 


6. NATIONAL BANK — BANKRUPTCY — PERFERENCE 

OF UNITED STATES. 

The provisions of the law of 1797 as re-enacted in 
the Revised Statutes, sec. 3466, and the provisions 
of the national banking law, being,, as applied to 
demands against national banks, inconsistent and 
repugnant, the former law must yield tothe latter 
and is, tothe extent of the repugnaney, super- 
seded by it; hence the provisions of the national 
banking act protecting the United States by re- 
quiring national banks to deposit satisfactory se- 
curity; withdraws national banks, which have 
failed, from that class of insolvent persons out of 
whose estates demands of the United States are, 
under section 3466, Rev. St., to be paid in perfer- 
ence tothe claims of other creditors. This view 
of the banking law is not affected by the subse- 
quent enactment in 1867 of the bankrupt act, giv- 
ing priority to the demands of the United States 
against the estates of bankrupts. That act dealt 
only with the estates of persons adjudged insol- 
vent under that law, and covers only the distribu- 
tion of their estates. Where bonds are deposited 
as security for the circulating notes of the bank, 
the bonds are received in trust asa pledge for the 
payment of such circulatingjnotes. Rev. St. sees. 
5162, 5167. A trustee can not set off against the 
funds held by him in that character his individual 
demand against the grantor of the trust. Cook 
Co. Nat. Bk. v. United State, U. 8. 8. C., April 
9, 1888; 28. C. Rep. 561. 


NEGLIGENCE—PASSENGERS—COLLISION. 
Immediately south of a railroad station where pas- 


senger trains stopped and passed each other, . 


there was aside track of about 1,000 feet in length, 
with a descending grade from north to south of 
about four feet in the whole distance, and this 
track was connected at its north and south end by 
switches with the main track. Two freight cars 
were left standing on this side track, near the 
nerth switch and one car about 150 feet from the 
south switch. Plaintiff being a passenger on a 
train going north, was seated about midway of a 
car, near an open window, and, having a severe 
headache, was resting his head on his right hand, 
with his right elbow on the sill or base of the 
open window. A train coming south arrived at 
the north end of the side track about twenty min- 
utes before the train on which the passenger was 
riding reached the south end, and was switched 
from the main track on the side track at the north 
end. To make room for itself, it pushed the two 
freight cars southward, on the down grade, and 
as the brakes on the freight cars were not attended 
to, they moved the single car standing near the 
south end of the track so near the main track that 





the train from the south could not pass without 
contact. The freight car remained in this position 
from five to ten minutes, and while so remaining, 
the train from the south coming up at at more 
than ordinary speed, the forward right-hand 
corner of the car in which plaintiff was riding 
struck the freight car and jarred his elbow out of 
the window, and his arm was so badly crushed by 
contact with the freight car that it had to be am- 
putated. Held, that it was culpable neglect on 
the part of the managers of the road to leave the 
freight car to stand on the side track, so near the 
main track as to make a collision with the ap- 
proaching train from the south inevitable, and 
that it was not contributory negligence for plain- 
tiff, under the cireumstances, to ride with his 
elbow on the sill of the open window. Farlow v. 
Kelly, U. 8. 8. C., April 16, 1883; 2 8. C. Rep. 
5d5. 

8. SEDUCTION—SUBSEQUENT DIVORCE NO BAR— 

DAMAGKS. 

Where a complaint for seduction avers that the de- 
fendant persuaded, seduced and debauched the 
plaintiff’s wife, the fact that a divorce had been 
granted the plaintiff before the suit is no bar to 
the action. The evidence is sufficient to sustain 
the verdict, and it can not be said that $1,000 is 
excessive damages in sucha case. Wales v. Miner 
8S. C. Ind., June 8, 1883. 


9. USURY— AGENT’S COMMISSIONS. 

Where a mortgage embraced the amount due by 
the mortgagor to an agent for negotiating the loan, 
the “loan was to thatextent usurious, and though 
the first mortgage was surrendered and a new one 
taken, the amount of the commission being still 
included in the new mortgage, the statute of lim- 
itations begins to run from the new loan only. So 
long as the usury can be traced it can be recov- 
ered. McGill v. Megcantile Trust Co., S.C. Ky.. 
May 1, 1883; 1 Ky. L. Rep. & J. 927. 


10. WILL—CONDITION. 

A testator wrote and published his last will, which 
contained a recital that he was about to start on a 
long journey, and continued ‘* I deem it prudent 
to provide for the disposition of my property in 
case I should not return.’’ Held, these words do 
not constitute a condition upon which the will is 
dependent, and the testator having returned and 
preserved the paper for several years afterwards 
and left it at his death among his private papers, 
itis held to be his will. Bradford v. Bradford, 
8. C. Ky., May 19, 1883; Ky. L. Rep. 947. 








NOTES 





—tThe name of Judah P. Benjamin, as painted 
on the door of his London office, has a tremend- 
ously elongated ‘1’? introducing the first word, a 
Solitary looking ‘“*“P” in the middle, and the whole 
is brought into an ungraceful termination by a 
gigantic **N.*’ A quaint knocker, which has done 
service for over 100 years, hangs over the sign. 
Mr. Benjamin says that in this office he has earn 
ed $696,044 since 1857. 
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